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Review of the Staff Judge .Advocate 


1.' The attached record of trial by common trial of Eitaro Uchiyama, Kiyotomi 
Otahara, Norio Yamanaka, Buichi Qno, Hideo Matsumori, Yorio Ogiya, Kanji Nakamichi 
and Michio Kunitake, at Yokohama, Japan, from 18 July 1947 ‘to 28 August 1947, by ' 1 
a Military Commission appointed by paragraph 1, Special Orders No. 157, Head¬ 
quarters 'Eighth Army, United States Army, dated 8 July 1947, as amended-by para-', 
graph 14j Special Orders No. 162; same Headquarters; dated 14 Juiy 1947; and para¬ 
graph 30, Special Orders No. 165, same Headquarters, dated 17 July 1947, having • 
been referred to the Staff Judge AdvocetTe, this review is submitted to the Commanc 
ing General.. 


Personal Dats^Concerning Accused 


NAME: Eitaro Uchiyama 
AGE: 59 ' 

RESIDENCE: 170-2 Chome, Harajuku-Machi, 
Shibuya-Ku, Tokyo Prefecture 
MARITAL STATUS: SingLe' 

RELATIVES: Two sisters, brother 
EDUCATION: Grammar School, 6 years; 
Military Cadet School, 5 years; Mili¬ 
tary Officers School; l| years; Artillery 
and Engineers School, 1 year; Army Staff 
School, 3 years—graduated 1909* 

VOCATION: Army Officer , J. 

?nXITARY CAREER: Entered Army as 2nd Lt., 
1909; released as Lt. Gen., 15/Jun 1945. 


DATE OF CONFINEMENT: 29 June 1946 
DATE OF ARRAIGN?TINT: 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 18 July to 28 August 

1947 

DATS OF SENTENCE: 28 August 1947 
SENTENCE: CHL for thirty (30) years 
CLEMENCY RECOMMENDED BY Cd©«ISSI0N: N 



NAME: Kiyotomi Otahara 
AGE: 65 

RESIDENCE: 910 Ichiby-Mimmi Shoma Murd 
Tkoma 

MARITAL STATUS: Married 
RELATIVES: Sister' 

EDUCATION: LL. B., Tokyo Imperial 
University 
VOCATION: ’Lawyer 

MILITARY CAREER: Judicial Officer 1914; 
Maj. Gen., Judicial Dept,; released 
12 July 1945 


DATE OF CONFINEMENT: 29 March 1946 
DATE CF ARRAIGNMENT:. 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan. 
PERIOD OF TRIAL: 18 July to 28 August 
1947 

DATE OF SENTENCE: 28 August 1947 
SENTENCE: Hanging 

CLE’AENCY RECO'f'ENDED BY COMMISSION: N 


NAME: Norio Yamanaka 
AGE: 33 ' 

RESIDENCE:, 733 Oaza Heya Heya Mura 
Shimot-Suga Gum Tochigo Prefecture 
M’RITAL STATUS: Married 


DATE OF CONFINEMENT: 30 March 1946 
•DATE OF ARRAIGNMENT: 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 18 July to 28 August 
1947 
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RELATIVES: Father, mother, two brothers, DATE OF SENTENCE: 28 August 1947 

sister - SENTENCE: CHL for twenty-five (25} year; 

EDUCATION: 18 years, Exasiaud Military CLEMENCY HBCOM ENDED BY COMMISSION: Np 
Academy \ 

VOCATION: " Student or Array Officer 
AQLITARY CAREER:; Japanese Array 1 April 
1931; discharged a.s Major, 30 November 
1945. 


NAME; Buichi Ono 
AGE: 42 

RESIDENCE: 3468 Oaza. Nagas Nagao Cho 

Asaguche Gum Okayama Prefecture 
MARITAL STATUS-: Married 
RELATIVES: 'None 

EDUCATION: Graduated law course Kansai 
University, 17 years 

VOCATION: Government Official at a Post 
Office , A'A/-. ' - o.’-; 

MILITARY CAREER: Entered Array 16 December 
1940; discharged as Capt, 25 October 
1945. 


DATE OF CONFINEMENT: 29 March 1946 
DATE OF ARRAIGNMENT: 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 18 July to 28 August 

3.947 S •' t , ■ r x . 

DATE OF SENTENCE: 28 August 1947 
SENTENCE: CHL.for thirty (30) years 
CLEAENCY RECOMMENDED BY COfaUSSION: No 


NAME: Hideo Matsumori . ; 

AGE: 40 ' 

RESIDENCE: 520 Shirokane-cho, Shiba-ku, 
Tokyo • 

M’RITAI/STATUS: 'Married - 

RELATIVES:' Wife, three children,- two 
brothers, three sisters 
EDUCATION: Graduate Economical College 
of Kyoto Imperial University; total 
years, 17 

VOCATION: Civil Officer . ' • ' 

MILITARY CAREER: Drafted 28 March 1943, 
2nd Lt. March 1935, discharged October 
1945 as 1st Lt. 


DATE OF CONFINEMENT: 8 September 1946 
DATE OF ARRAIGNMENT: 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 18' July to 28 August 
1947 

DATE OF SENTENCE: 28 August 1947 

SENTENCE: CHL for ten (|.0) years 
CLEMENCY RECOM ENDED BY COMMISSION: No 


• NAME: Yorio Ogiya 

AGE: 27 . ' ’ ' 

RESIDENCE: 48 Osubo-MacHi,' Takaoka City, 
Toyama Prefecture j 

MARITAL STATUS: -Married ' ' 

RELATIVES': Daughter, father, mother 
EDUCATION: Graduate Middle School and " 
Chup College Law Department ' 

VOCA.TION: Probationary Attorney' 

MILITARY CAREER: 'Drafted as pvt. 

1 November 1943, discharged as capt. 

1 December 1945. 


DATE OF CONFINEMENT: 29 March 1946 
DATE .OF ARRAIGNMENT: 18 July 1947 
PLACE OF, TRIAL: Yokohama, Japan 
PERIOD'OF TRIAL: 18 July to’ 28 August 
1947 . • 

DALE OF .SENTENCE: 28 August 1947 
SENTENCE: CHL for three (3) years 
CLEMENCY RECOMMENDED BY COMMISSION: No 


NAME: Kanji Nakamichi . 3 

AGE: '51 . 1 

RESIDENCE:' Taisho Cho, Takada. Mache, ] 

Yaro Gun, Gifa Prefecture ] 

MARITAL STATUS: Married 

RELATIVES: Two brothers l 

EDUCATION: Graduate Ichinose Grammar i 

School in 1916, 8 years 1 

VOCATION: Court clerk, prison'warden 
'MILIT’Ry CAREER: Drafted 1916, released 
as W. 0. 1925; attached to Legal Section 
3rd Div, 1926; in June 1945 was Capt. 
in charge of Military Prison' (not PW) 


DATE OF CONFINEMENT: 29 March 1946 
DATE OF ARRAIGNMENT: 18 July 1947 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 18 July to 28 August 
1947 • 

DATE OF SENTENCE: 28 August 1947 
SENTENCE: "CHL for three (3) years 
CLE7ENCY REC0’ ! 'ENDED BY CdPLSSION: Nc 
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NAME! Michio Kunitake DATE OF CONFINE?"ENT: 29 June 1946 

AC-E: 54 DATE OF ARRAIGNMENT: 18 July 1947* ~*“ 

RESIDENCE: Me.ckoga Okayama Mura Yame PLACE OF TRIAL: Yokohama, Japan 

Gum, Fukuoka Prefecture „ PERIOD OF TRIAL: 18 July to 28 August 

MARITAL STATUS: Married ■ • ; 1947 

RELATIVES:' Two sons, two daughters, three DATE OF SENTENCE: 28 August 1947 
brothers, sister, father • H. , SENTENCE: CHL for three (3) years 

EDUCATION: Training School 3 years,. CIEMENCY RECCT5MENBED BY COMMISSION: No 
Military Central School.2 years. Mili¬ 
tary Cadet School lj years, Army 
Artillery and Engineers School,2 years. 

Military Academy 3 years. 

VOCATION: Army Officer 
MILITARY E AREER r Entered Array as 2nd 
Lt, 1915, released as Lt. Gen. 15 June 
1946 ♦ 


2* Synopsis of, Charges, Pleas, Findings, Legal Sufficiency and Sentence 

/ * 1 * . ’■ ■ ■ 

Charges and Specifications ; Pleas . Findings 


Legall,' 
Sustain'' 


UCHIYAMA 


Charge: Accused, at the times and 
places set forth in the specifications, 
and during a time of war'between the 
United States of-America, its Allies 
end Dependencies, and Japan, did violate 
the Laws and Customs of Far-. 


NG 


No 


Sp 1: Between 15 May 1945 and - 19 July 
1945,, at or near Osaka, Honshu, Japan, 
accused, then Commanding General of the 
Japanese Fifteenth Area Array, through 
his commend functions, by his own acts' 
and the acts of jifis subordinates, did 
willfuUy and unlawfully permit, author¬ 
ize, direct and constitute illegal, 
unfair, false and null proceedings 
against 2nd Lt» Robert Watson'Nelson 
and Sgt. Algy Stanley Augunas* American 
TVy before* a Japanese Military Tribunal 
. and did thereby contribute to the unlaw¬ 
ful killing of the said PY* 


NG 


NG 


V 


Sp 2: On Or about-18 July 1945, at or NG 
near Osaka, Honshu, Japan,- accused, then 
Commanding General of the Japanese Fif¬ 
teenth Area Array, through his command 
functions, by his own acts and the acts 
of his subordinates, did Willfully' and 
unlawfully approve illegal, unfair, false 
and null proceedings and sentence of death 
against It. Robert Watson Nelson end Sgt. 

Algy Stanley Augunas, .American F?. by a 
Japanese Military Tribunal and did .there¬ 
by contribute to the unlawful killing of 
the sa.iU FV 


Guilty, 

except the words "and 
unlawfully", "illegal" 
and "false and null",' 
of the excepted words, 
not guilty* 


No 


Sp 3: Op or about'18 July 1945, at or NG 
near Osaka-, Honshu, Japan, accused, then 
Commanding General of the Japanese Fif¬ 
teenth Area Army, , through his command 


^ Guilty, 
except the words "and 


No 


unlawfully", "ille gal" 
and "false and null". 
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functions, by his own pets and the acts 
of his subordinates, did willfully and 
unlawfully order executed an illegal, 
unfair, false and null sentence of death 
imposed upon 2nd Lt. Robert 15T atson' Nelson 
and Sgt, Algy Stanley Augunas, American 
P?, by a Japanese Military Tribunal and 
did thereby contribute to the unlawful 
killing of the said P7. 

Sp 4: Between 15 May 1945 and'19 July 1! 
1945, at or near Osaka, Honshu, Japan, 
accused, then Commanding General of the 
Japanese Fifteenth Ar.ea Army, and then 
being the convening and reviewing authority 
for proceedings by Japanese Military 
Tribunals on charges, against captured 
enemy airmen within the Jurisdiction of' 
said Army, did willfully and unlawfully 
fail and negLect to take reasonable 
measures to afford a legal, fair and im¬ 
partial trial of certain charges against 
2nd-Lt. Robert Watson Nelson and Sgt, 

Algy Stanley Augunas, American P T ’- r , and 
did further willfully And unlawfully fail 
and neglect to take reasonable measures 
to afford a legal, fair, impartial and 
adequate review of the proceedings against 
said P7, and* of the findings and’ sentence 
against them, and did thereby contribute 
to the unlawful killing of the said FW, 4 

OTAHARA 

Charges Accused, at the times and places ] 
set forth in the specifications hereto 
attached, arid during a time of war be¬ 
tween the United States and Japan, did 
violate the Laws and Customs of War, 

Sp Is Between 15'May 1945 and 19 July 
1945, the accused, then Chief of the 
Judicial ^Department of the Japanese^'- 
Fifteenth Area Army with'Headquarters 
at o^ynear Osaka, Honshu,. Japan, by his 
official acts did willfully and unla.va- 
fully incite, inspire, recommend, approve . 
and cause to be initiated and commenced 
before a Japanese Military Tribunal' at 
Osaka, Japan, illegal, unfair, false and 
null proceedings against-2nd It. Rpbert 
™atson Nelson and Sgt. -Algy Stanley 
Augunas, American PHj^erid'did thereby 
contribute to the unlawful killing of 
the said PW. ' 

Sp 2: Between 15 May 1945 and 19 July 
1945, aepused, then Acting Chief of the 
Judicial Department of the Japanese 
Second General Army with Headquarters at 
or near Hiroshima, Honshu, Japan, by his 
official acts did willfully and unlawfully 
incite, inspire, reconmend, approve and 
cause to be initiated and commenced before 
a Japanese Military Tribunal at Osaka, 
Japan, illegal, unfair, false and null 


of the excepted words, 
not guilty. 


Guilty, 

except the words "and 
unlawfully", "ille gal" 
and "false and null",' 
of the excepted words, 
not guilty, y 
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proceedings against 2nd Lt. Robert Watson 
Nelson and Sgt. Algy Stanley Augunas, 
Meric an PW, and did thereby contribute 
to the unlawful killing of the said PW. 

Sp 3: In July 1945, at or'near Osaka, 
Honshu, Japan, the accused, then Chief 
of the Judicial Department of the Japanese 
Fifteenth Area Army, did willfully and 
unlawfully incite, inspire., cause, direct 
and command 1 members of a Japanese Military 
Tribunal to sentence to death 2nd Lt, 
Robert Watson Nelson - and Sgt/ Algy Stanley 
Augunas,.American FW, the accused at the 
time knowing that the evidence and charges 
against them were false and fraudulent 
and‘that a fair and lawful trial would 
not be afforded them and did thereby 
contribute to the unlawful killing of 
the said PW, - ' •' 


except the Words "and 
unlawfully",'"direct 
and command", "that the 
evidence and charges 
against them were false 
and fraudulent", and 
"and lawful", of the 
ejxcepted words, not 
guilty. 


Sp 4i Between .15 May 1945 and'19 July 
1945, at or ne ar Os aka, ; Hons hu, Japhn, 
accused, then Chief of ..the Judicial 
Department of, the Japanese Fifteenth; 
Area Army and having responsibility for 
the Supervision, direction and co ntrol 
of said Judicial Department in the 
investigation and determination of. 
charges against captured enemy airmen 
Within.the jurisdiction of said Army, 
did willfully and unlawfully fail and - 
neglect to take reasonable measures tp 
afford a legal, fair and impartial trial 


Guilty, 

except the"words "and 
unlawfully" and "legal" 
of the excepted words, 
not guilty. 


of certain charges against 2nd Lt, Robert 
Watson Nelson and Sgt., Algy Stanley 
Augunas,American PW, and did .thereby 
contribute to the unlawful killing .of. 
said PW, 


YAMANAKA 

Charge: • Accused, at the times and. ..' • NG G 

places set forth in the specifications, 
and during a time of war between the 
^United States and Japan> did violate 
the Laws and Customs of War. 


Sp 1: ■ On or about:'1$ July 1945, at or;, 
near Osaka, Honbhu, ,Japari, the accused, 
member of the Japanese. Fifteenth .Area , 
Army, as presiding member of a Japanese 
• Military Tribunal durii^g the course of 
illegal, unfair, false and null pro¬ 
ceedings before said tribunal did will¬ 
fully and. unlawfully adjudge and determine 
certain false and fraudulent charges 
and evidence against 2nd Lt, Robert 
Watson Nelson and Sgt. Algy Stanley 
"Augunas, American PW, without affording 
them a fair and lawful trial and did, 

; thereby contribute to the unlawful 
killing of-the said PW. 


NG Guilty, ' No 

except the words' "illegal", 
"false aid null", "and un- 
; lawfully,", "false and fraud¬ 
ulent" and "and lawful",, 
of the excepted words, not 
guilty. 
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Sp 2: On or about'18 July 1945, at or IMG Guilty, Ncr* 

near Osaka, Honshu, Japan, accused, except the words'"illegal", 

member of the Japanese Fifteenth Area "false and null", "and un- ' 

Army, as presiding member of a Japanese lawfully", and "and lawful". 

Military Tribunal during'the course of of the excepted words, not 

illegal, unfair, false and null proceed- guilty. 

ings did willfully and unlawfully sentence 

to death 2nd Lt. Robert Watson Nelson and 

Sgt. Algy Stanley Augunas, American FW, 

without affording them a fair and lawful 

trial and did thereby contribute to. the 

unlawful killing of the said PW. 

‘ - •" •> 

Sp 3: In or about the'month of July ' NG Guilty, No 

1945, at or'near Osaka, Honshu", Japan, except the words "aM - un- 

the accused, member'of the Japanese. lawfully" end "legal", of 

Fifteenth Area Army, .as presiding member the excepted words, not. 

of ft Japanese Military Tribunal did guilty. ' 

willfully and unlawfully fail to-perform 

his duty as a-tribunal member and did 

neglect to provide a legal, fair and 

proper trial to 2nd Lt. Robert Watson 

Nelson and Sgt. Algy Stanley Augunas, 

American FW, and did thereby contribute 
to the unlawful killing of the said FW. 

0N0 

Charge; • Accused, at the times and ' NG- G No 

places.set forth in the specifications, 

and during a time of war between the 

United States and Japan, did violate 

the Laws;and Customs of War. 


Sp 1; On Or about'18-July 1945, at of 


NG 


near Osaka, Honshu, Japan, as. law member 


of a Japanese Military. Tribunal during 
the course of illegal, unfair, false and 
null proceedings before said tribunal 
did willfully and unlawfully adjudge 
and determine certain false and''fraudu¬ 
lent. charges and evidence a-gainst 2nd 
Lt. Robert Watson Nelson and' Sgt. Algy 
Stanley*Aujunas, American PW without 
affording them a fair arid lawful trial 
arid did thereby contribute to the unlawful 
killing of the said PW. 


Guilty, No 

except the words - "illegal", 
"false "and null", "and un¬ 
lawfully", "false and fraud¬ 
ulent" and "and lawful", of 
the excepted words, not 
guilty. 


Sp 2; On or about'18 July 1945, at or 
near Osaka, Honshu, Japan, accused, 
member of the Japanese Fifteenth Area 
Army, as law member of a Japanese Mili¬ 
tary Tribunal during the 'course of illegal, 
unfair, false'and null proceedings did 
willfully and unlawfully'sentence to 
death 2nd Lt. Robert Watson Nelson and' 

Sgt, Algy Stanley Augunas, American FW,. 
without affording them a fair and lawful 
tjrial, and did thereby contribute to the 
unlawful killing of tiie said FW. 


NG 


Guilty, 


L ~~4xcept the words' "illegal", 
"false and null", "and un-' 
lawfully" end "and lawful", 
of the excepted words, not 
guilty. 


No 


Sp 3; In or about-the'month of July ' 
1945, at or near Osaka, Honshu, Japan, 
accused, member of the Japanese Fifteenth 
Area Army, as law member of a Japanese 


NG 


Guilty, 


No 


except the words "and unlaw¬ 
fully" end "legal", of the 
excepted words, not guilty. 


(p 6, Uchiyaraa et 7, Case #123) 

k 4 URL: https://www.legal-tools.org/doc/8l 


Military Tribunal did willfully and 
Unlawfully fail to perform his duty as- 
a tribunal member and did neglect to - 
provide a. legal, fair and proper trial 
to 2nd Lt.:Robert Watson;Nelson and Sgt, 

Algy. Stanley Augunas , American PW, and 
did thereby contribute, to the' unlawful 
killing of .the said PWi . • 

MATSUHORI . ■ • 

Charge: Accused, at the times and places NG 
set forth in the specifications, and- 
during a time of'war between the.United 
States and Japan, did violate the Laws 
and Customs of We r, 

Sp:i: On dr about - 1$ July 1945,'at cr , NG 

neair Osaka, Honshu, Japan, accused, 
member of the.Fifteenth Area Japanese 
Army, as member of a Japanese Military 
Tribunal during the course of illegal, • 
unfair,.false and null proceedings be¬ 
fore said tribunal' did .willfully and ; ; 
unlawfully .adjudge and determine certain 
false and fraudulent charges and evidence 
against 2nd Lt. Robert Watson Nelson and 
Sgt. Algy Stanley Augunas, American Ff, 
withput affording them a fa.ir and lawful . -- 
trial and did•thereby contribute to the 
unlawful killing of the said FW. r '- 

Sp 2:. On Or about'1$ July 1945» at or NG 
near Osaka, Honshu, Japan, accused, 
member of the Fifteenth Area Japanese 
Army,. as member pf. a Japanese Military 
Tribunal during the course of illegal, 
unfair, false and null proceedings did 
willfully, and unlawfully sentence to 
death 2nd Lt. Robert Watson Nelson and' 

Sgt. Algy Stanley Augunas, American PW, 
without affording them a fair and lawful 
trial and did thereby contribute to ,the 
unlawful killing of the said EY. 

Sp; 3;t , In or about the'month of July ' NG NG 

1945, at or near Osaka, Honshu, Japan, 

accused, member of the. Fifteenth.' Area 

Japanese Army, as member of a Japanese 

Military Tribunal did willfully end 

unlawfully fail to perforin his duty as 

a tribunal member and dfd neglect to 

provide a legal, fair and. proper trial 

to 2nd Lt » Robert Watson Nelson and Sgt. 

Algy Stanley Augunas, American PW, and 
did thereby contribute to the unlawful 
killing of the said PW. 

OGIYA 


G No 


Guilty, ' * No 

except the words'"illegal", 
"false and- null", "and un¬ 
lawfully", "false and fraud¬ 
ulent"' and 'fand lawful", of 
the excepted words, not 
guilty. 


Guilty,. ' No 

except the words'"illegal", 
"false and null",, "and un- ' 
lawfully", and "and lawful 1 !, 

- of the excepted words, not 
guilty. 


Charge: Accused, at the times and ' • NG ' G Yes 

places set forth in the specifications, 

and during a time of war between the - 

United States and Japan, did violate the 

Laws and Customs of War. 
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Sp Is. On or about'18 July 1945, at or l 
near Osaka, Honshu, Japan, accused, 
member of the. Japanese Fifteenth-Area 
Army, as prosecutor of a Japanese Ifllitary 
Tribunal during the course of illegal, . 
unfair,- false and null proceedings before 
said tribunal against 2nd Lt, Robert'Watson 
Nelson and Sgt. Algy Stanley Augunas, 
American F", did willfully and unlawfully 
present false, and fraudulent charges and 
evidence against,them and did thereby 
contribute to the unlawful killing of 
the said Rw. 

’ * * . * 

Sp 2: On or about'18 July 1945, at or I 
near Osaka, Honshu, Japan, accused, 
member of the Japanese Fifteenth Area 
Army,, as prosecutor of a Japanese Military 
Tribunal during the course of. illegal, 
unfair, false and-null.'proceedings before 
said tribunal against 2nd Lt, Robert'Watson 
Nelson and Sgt. Algy Stanley Augunas, 
.American F" r , did willfully and unlawfully 
request and obtain their sentence to 
death and did thereby contribute to the 
unlawful killing of the said PW. 

Sp 3s On or about'is July 1945, at or t 
near Osaka, Honshu, Japan, accused, 
member of■the Japanese Fifteenth Area 
Army, as prosecutor of a Japanese Mili¬ 
tary Tribunal did willfully and unlaw¬ 
fully request and obtain from the Chief 
of Staff of said 1 Army his confirmation 
and approval of illegal, unfair, false 
and null proceedings and sentence of 
death imposed upon 2nd ,Lt,; Robert Watson 
Nelson . and Sgt, Alyy Stanley.Augunas, 
American PW, by a Japanese Military 
Tribunal and did. thereby, contribute to 
the unlawful kdlling of the said FY. 

Sp 4:. On' or ^bout 18 101^1945, at or * I 
near Yokoyama Firing Range, Senboku-gun,' 
Osaka Prefecture, Honshu, Japan, accused, 
as prosecutor of a Japanese Military 
Tribunal did willfully njd unlawfully 
supervise and direct the illegal killing 
of 2nd Lt. Robert w atson Nelson and Sgt, 
Algy Stanley Augunas, American F7. 

NAKAMICHI 

Charge: Accused, nt .the times aiid.. ' 1 

places set forth in the specification* 
and during a time of war between the 
United States and Japan, did violate 
the Laws and Customs of War. 

Sp 1:. On or about 18 July 1945,. at or 
near the Yokoyama Firing Range, Senboku- 
gun, Osaka Prefecture, Honshu, Japan, . * 
the accused did willfully and unlawfully 
order his subordinates, to kill and through 
their acts did unlawfully kill 2nd Lt. 
Robert Watson Nelson and Sgt.: Algy 
Stanley Augunas, American PW, . ,. 


Guilty, ' No 

except the words "illegal", 
"false and null", "willfully 
and unlawfully"/ and "false 
and fraudulent", of the ex¬ 
cepted words, not guilty. 


Guilty, ' No 

except the words'"illegal", 
"false and null",- and "will¬ 
fully and unlawfully", of 
the excepted words, not 
guilty. 


Guilty, Yes 

except the words "willfully 
and unlawfully" and "and 
direct".'• 


Guilty, 

except the wofds "will¬ 
fully and unlawfully", of 
the excepted words, not 
guilty. 
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KUNITAKE 


' AotZXil 

Charges. Accused, at the times and places NG G 

set forth, in the specifications, and • • • 

during a.time of* war between the United •’ 

States and Japan, did violate the Laws 
and Customs of War. 

Sp 1: Between 15 May 1945 and'19 July NG NG 

1945, at 1 or'near Osaka, Honshu, Japan, 

the accused, then Chief of Staff of the 

Japanese Fifteenth Area Army, by hie own 

acts and the acts of his subordinates 

did willfully and unlawfully permit, 

authorize,' direct and constitute illegal, 

unfair, false and null proceedings against - 

2nd Lt. Robert Watson Nelson and Sgt. ' 

Algy Stanley Avigunas, American FW, before 
a Japanese MU.itary Tribunal and did ^ 

" thereby Contribute, to the unlawful killing 
of the said FW,- x •: v t 

Sp 2: On or about’18 July 1945, at or • NG NG 

near Osaka, Honshu, Japan, accused, then 
Chief of Staff of the Japanese Fifteenth 
£ Area Army, by his own acts and the acts 
of his subordinates did willfully and - 
uniawfully approve illegal, unfair,. false 
.and null proceedings and sentence of- 
death Against 2nd Lt. Robert Watsop ' 

Nelson and Sgtv Algy Stanley Augupas, 

American'PW, by a Japanese Military 
Tribunal, and did thereby contribute to 

the unlawful killing of the said PW, 

• * ‘ ^ 

Sp 3: On or about'18 July 1945, at or NG Guilty, 

near Osaka, Honshu, japan, accused, except the words "will- 

then Chief of Staff?of the Japanese fully and unlawfully", 

Fifteenth Area Army, by his own acts "illegal" and "false and 

and the acts of his subordinates s <Jid , null"; of the exteepted 

willfully.and unlawfully order executed words, not guilty, 

an illegal; unfair, false and. null 
sentence of death imposed upon 2nd Lt. , 

Robert Watson /Nelson* and Sgt. Algy Stanley 
Augunas, American F9J, by a Japanese Mil 1- 

tary Tribunal and did ^hereby contribute ^ 

tp the unlawful killing of the said FW, 


Sp 45 On Or about'18 July1945, at or NG, 
near Osaka, Honshu, Japan, accused, then 
Chief of Stafftbf the Japanese Fifteenth 
Area Army and then having been delegated 
by the Commanding General of said Army 
with the duty and responsibility to 
review and approve or disapprove the 
proceedings, -findings and sentence by a 


Japanese Military Tribunal on certain 
charges against 2nd Lt' Robert: Watson 
Nelson and Sgt. Algy Stanley Augunas, 
American FW, did willfully and unlawfully 
fail and negLect to.'taKe reasonable 
measures to afford a legal,, fair, im- * 
partial and adequate review of the,-pro¬ 
ceedings against said personnel and the 
findings and sentence against them and 
the accused did. thereby contribute to 
the unlawful killing of the said PW. 
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3. Summary of the Evidence : 
a. For the Prosecution! 




, The prosecution’filed*a Bill of Particulars in compliance with an 

order of the Commission. This Bill of Particulars can be found in back of page 18 
of the record. . ^ 6 

. '.-.All the r specifications of. each of the accused are so interrelated 

“J*"’^ id order’to give proper continuity, to state the facts as 

they came under pne specifica.tion. The names, of the accused in the instant 
case are underlined. 

Capture and Confinement : ■ 

Second Lieutenant Robert Watson Nelson and Sergeant Algy Stanley 
Augunas, members of the United States .Army .Air Forces assigned as navigator and 
radio operator of a United States .Army bomber,-, surrendered to the Kobe Police 
after being shot down'on or about the 17th of March 1945 while on a combat mission 
over the City.of Kobe,, Japan (Ex. 13; 14; 37, p 1; 28, Part I, .p 1). The next 
day they were brought to the Osaka Kempei Tai headquarters where they were con¬ 
fined in the 22nd Army Unit Guardhouse; a component of the 15th Army (Ex. 28, 

Part IV, pi) for about two months and then in the middle of May were transferred 
to the Osaka Military Prison at Ishikiri (Ex. 6, p 2) . Both Nelson and Augunas 
were kept in'Separate cells and not taken out except for interrogation or air 
raids (Ex. 28; Part IV, p 6). At the'time of'capture one of Augunas 1 legs was 
severely Injured (Ex. 25, p 3; Ex. 28, Part I, p 1; Axi 14). 

• - ■ -r - \ 

Preliminary.Examination by the Kempei Tai : 

The accused . Yamanaka, the staff military and intelligence officer, 
first interviewed Nelson on March 18 or 19, 1945 and at the same time Augunas 
was interviewed, by Takeo Mori; the chief interpreter. Very little information 
was obtained (Ex. 28, Part IV, p'l; Ex.. 6, pp 1, 2; Ex. 36, pp 5, 6). Shortly 
thereafter on - orders of Yamanaka. they were reinvestigated (Ex, 6, pp 1, 2), 

Lt. Gen. Uchiyama ordered an investigation and report from the Kempei Tai (Ex. 6, 
p 1; Ex. 28, Part'IV; p 1), Mori, as ordered, went to the Legal Section of the 
15th Army in i\pril 1945 and obtained from Captain Ono . the senior staff officer 
and next in command to the. Chief of the Section, information to be obtained in 
the further interrogation of the flyers, Ono told Mori that the Legal Section 
could not commence the prosecution of the flyers-until a report, together with 
recommendations of- the senior Kempei Tai.officer, had been received. Mori was' 
instructed* b.V' Captain Ono to include'in the report the name, age,.rank, branch, 
family record, civil record, army career, decorations pf each of the flyers; 
their position in the plane and their duties in respect to bombing; their 
conduct in respect to past bombing missions; the number of individuals in the 
crew of the plane, the number of-missions and their targets; and a detailed 
account'of the bombing of Osaka and Kobe from the start of. the mission to capture 
(Ex, 28, Part IV, p i). 

Detailed Interrogation by Kempei Tai : 

A few days after receiving instructions from Captain Ono, Mori with 
Sasaki,.members of the fysmpei Tai, interrogated the - two flyers. After obtaining 
personal and military history of- each of the flyers, information was obtained 
that the duty of Nelson as navigator was to guide the plane by radar to the 
target, that the duty of Augunas as radio operator was to contact the base and 
other planes; that each had been on ten bombing missions of Japan; that both 
had been together on the night incendiary raids of Tokyo on 10 March, Osaka, on. 

14 March and Kobe on* 16 March 1945; and that each had participated in the bombing 
of Yokohama, Hemamatsu. and Nagoya during'January and February of 1945. Maps' 
were' used in the interrogation of Nelson, and he gave, for each of the raids, 
the place of departure, the course and altitude of the plane; Information was 
obtained-that high explosive bombs had been used in December, January and 
February 1945 on specific targets such as the Nakajima Aircraft Factory; that 
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since February 1945 Gen, I.. May had announced that incendiary bombs would be used, 
that’the targets in March 1945 were the northern c enter of the City of Tokyo and 
for psaJca and Kobe the center of the city; that neither of the fliers had anything 
to do with the dropping of the bombs or knew whether the t argets were, military 
installations or private property. Both were told that numerous- civilians had 
been killed and much private property had b een, destroyed; and that under military 
regulations all captured fliers could be tried. Both fliers replied that they had 
no knowledge where the bombs were dropped or what was damaged. They stated they 
were not guilty of any crime and that they should be Sent to a prisoner of war 
damp. Nothing -wAp said;that if they were found guilty under' the military, regulaT 
tions that they mjght be ’sentenced to death (Ex. 28, Part IV, pp 1-6; Ex.. 25; 

Ex. 27, p 2). • The, next two days were spent in preparing documents and on the 
third day the'interrogations were translated to Nelson apd'Augunas and each signed 
with his name,- r$hk apd thumb print (Ex, 28, Part IV,-pp\2, 7; Ex.. 27, p 2; R.' 6l), 

Documents prepared and forwar ded by Kempei Tai : 

The final:documents prepared by the KempeiMai honsisted of: 

,(!)■ Interrogation Report, of Lt.'Nelson and Sgt. Augunas,-(2) List of ^Articles 
and Papers,;" ( 3)' Dispatch Record,: (4) Index of Papers , : The . Interrogation Record 
consisted of the. signed Interrogation Report as herejhofereset.out. The Dispatch 
Record contained a summarjr of the facts contained in' the^Interrogation Record, a 
recital of the facts'that on each of these .-air raids, Tokyo, Osaka, Kobe, 

Hamamatsu and Nagoya, ■ there were no "definite military targets, and as a result 
of these air raids.numerous civilians, had been killed and much private property 
had been destroyed. It ebpeluded by stating that under,the Enemy Airmen's Act' 
the fliers Were guilty of indiscriminate bombing (Ex. 27,,ppl,'2; Ex. 28, 

Part I?/ p 7;,‘see also Ex. 16). These records,' except the maps,' were sent to 
the Intelligence Department of the Army (Ex* 27, p 1; Ex, 28, part IV, p 7)-. 

Upon receipt of these reports warrants of arrest were issued, by order of General 
Otahar a, as a- result’ of which Nelson and Augunas were moved’ from the 22nd Amy 
Unit to the .Osaka.Military Prison in May of 1945-(Ex. .27, p 1), ■ 

Interrogation and Investigation by General Otahara: 


On or about the 20th of - May 1945, -on orders of-the Fifteenth Area - 
Army Headquarters, Nelson and Augunas Were.interrogated by Maj. Gen, Otahara , 
then-head of;the Judicial Section of the Fifteenth Area Army, with’ the assistance' 
of Shimamura, clerk/of'the Fifteenth Area Army Judicial Department, and Matsumoto, 
an interpreter (Ex. 36, p.;6; Ex. 10). First;was conducted the Detention Interro¬ 
gation.’of Nelson pertaining to the name, age, rank, etc, of the accused. At the 
bottom of the Detention Form was'a question, "Have you anything to add to these 
facts?" and Shimamura, the clerk> added, "At this point the prosecutor read to 
the accused the findings of fact from the Dispatch Reports prepared by the 
Kempei Tai." Also was added the words, "The facts are true as stated." The 
dispatch reports at this time were not read or. translated to the Americans. The 
Detention'Interrogation lasted about twenty minutes and at the conclusion 
Matsumoto, the interpreter, read to Nelson the contents of the written form,. 

'and Nelson signed his name and, affixed his thumbprint. Nelson was then taken 
from the room arid Augunas was brought iri, and the procedure used in his interro¬ 
gation was essentially the same (Ex. 27, p 3)-. After the Detention Interrogation, 
a pre-trial .examination was conducted for each of the Americans (Ex*.27,^pp it . 
Otahara advised them that he would begin by questioning thereabout- violations ol 
military law (Shimamura, Ex. 27, PP 3, 4) and told both that .they must be accused 
Of bombing civilians and private property with impunity. Each replied that such 
bombings were riot-intentional; that they.did riot know that civilian hou fes were 
targets'or what was damaged'bj'- the air raids; arid that neither did any § 

(EX? 26, pp 3,-4, 6,; Ex. 27, pp 3, 4; R. 67,78, 79, 82). facts, 

within the Dispatch Report of the. Kempei Tar, consisting of five or sixpages, 
were read and explained to the Americans (R. 82). Otoh^a questioned both fliers 
about the bombing of Nagoya .and'Hamama.tsu (Ex. 27, P 4). Generally the same 
questions were asked and answers wer.e received as heretofore set out in trie 
interrogation of the Kempei Tai (Ex. 26,. pp >6; .Ex; 27,. PP 3-5; ®c. 10, P *)• 
Matsumoto, the interpreter, testified (Ex. 26,.pp 4, 6) that h . 
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read to the accused or approved the correctness of the notes taken By the clerlfr 
during the interrogation.. Shimamura in. his affidavit (Ex. 27, p 5) testified 
that a few. days after‘the interrogation Otahar,a from his and Shimamura's notes 
dictated what purported to be the statements of Nelson arid Augunas in narrative 
form in the first person and attached, on Otahara’s order. to the final recdrds ' 

of. interrogation two sheets of paper. of the s*aine, size .on which only the signatures 
and thumbprints of Nelson and Augunas appeared, with fthef oil owing words'added, 

"The above has been read to the defendants and has been verified, signed, and 
thurabprinted by them." These reports were'never Shown Nelson and Augunas hor •; 
were they ever read or interpreted to them., nor were they signed by Nelson and 
Augunas (Ex. 27, p 5) • In cross-examination Shimamura testified that the record¬ 
ed statement of Lt . Nelson was read to him by the interpreter and .lt. Nelson and 
the interpreter.both, signed' the document.. Farther, he testified that nothing in 
the contents of General Otahara*s report was, false in any detail (R. 79). 

Matsumoto (Ex. B) ■ and Shimamura (R,. 7.7, 79) both’ testified that; no force was 
used in obtaining the statement and that General .Otahara was sincere in his'in- - 
vestigation and wanted to learn the true facts (Gee also Ex. 10,'p 2). Twenty 
days after the final report of interrogation Otahara dictated to Shimamura and : 
he prepared a written opinion consisting of four or five pages, After reciting 
the personal.matters pertaining to Nelson and Augunas, the, document stated' the * 
number of places they had bembed including 'Tokyo, Osaka, Kobe, Hamamatsu, and 
Nagoya. •In'separate paragraphs it gave detailed accounts 'of the bombings of * 

Tokyo, Kobe, and Osaka and concluded that the' fliers had bombed these cities 
without aiming at. any definite military target, with the result' that numerous 
civilian casualties were inflicted and much-private property had been destroyed 
(Ex. 27, p 5). In this opinion Otahara concluded that Articles 2 and 3 of the 
Enemy Airman’s, Act' (EX. 16, p 3) had been violated and .that the extreme penalty 
should be imposed (R. 79). Japanese interrogation procedure was substantially, 
complied with by Japanese interrogators (Ex, 39, pp 16, 19, 20). 

Approval of Otahara Opinion by Uchjyamr. and Kunitake' : 

About the ^middle of June 1945 General Otahara subnit ted his written 
opinion at a conference to Lt, General Uchiyama; the commander of the Fifteenth 
Army Area, and his Chief of Staff, Lt, General Kunitake (Zx. 36, p 7)» This 
opinion, is required to be submitted to the commander if it discloses that the 
fliers’ acts, warrant major Consideration. If the facts are not sufficient the 
consnander can direct that the flier be sent to the prisoner of war camp and the. 
case be closed'. If the commander’s opinion is that the death penalty is justified, 
it is necessary to obtain the approval of the War Ministry, before submitting the 
case to a Military Tribunal, No approval is necessary from the War Ministry if 
it is the commander’s opinion that the sentence be less than death . (Ex. 5, p 2). 

It is customary for the commanding general and chief of staff to listen orally 

to the prosecutor’s opinion (R, 137). . Otahara conferred with Generali Kunitake 

who put his seal of approval on the opinion (Ex. 36, p 8), On the s'ame day 
another conference was held at which Generals Otahara , Kunitake, and Uchiy ama 
were present, Otahara orally advised them of the information as heretofore set 
out in the interrogation reports. After a discussion in.respect to the duties 
of Nelson and Augunas and as to yhether a life sentence should be recommended, 

it wris determined that all crew members were a team and their purpose waSthe 

sarnie end that a life sentence need not be considered in view of the fact that 
permission to demand a death sentence had to be obtained' frem higher headquarters 
(Ex. 36, pp 9-11). After Otahara left, Uchiyama and Kunitake discussed whether 
thev would have'to again submit a request to the War Ministry if the prosecutor’s 
view was overthrown, a nfew view was given by the defense, and the defendants were 
sentenced to deathl Kun itake arid Uchiyama, both .relied on the statements given 
to them by Otahara . Uchiyama read the record after the conference and then put 
his seal of approval on the report (Ex, 36, pp 9, .12). 

Approval by Higher Headquarters : . 

• ** * 

Otahara was .instructed to take the opinion to General Ha.ta, commander 
of the Second General Army at Hiroshima, and the War Ministry for approval (.Ex. } 
p 12). Shimamura accompanied Otahara to the War Ministry.' s Shimamura in his 
affidavit states that Ono accompan^gd Otahara to Hiroshima,'bat on cross- 
examination testified there were several occasions when Ono accompanied Otan^ a 
and he may have been confused. On,or about the l5th of June, the docu ® e ”^.^ h 
approvals were forwarded to General . tichlyaM he signed his name and affixed 
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his seal to an order instituting prosecution before a military tribunal. Arraign¬ 
ment was prepared, signed'with the official seal of General Otahara. and sent to 
the military tribunal (Six. 27, p 5; R. 80; Ex. 39, pp 20, 21^' 


Dointment of Court 


Prosecutors: 


# Early in July 1945 Gen. Uchlyama appointed a military tribunal con- ' 

sisting of the accused Yamanaka as ■presMlhg judge. the accused Ono as law member, 
find the accused Matsumori as, associate judge. Otahara recommended Capt, Ono as ' 
the law member. Kunitake recommended. Major Yamanaka and Lt, Matsumori . Yamanaka 
was recommended because he was an intelligence officer and was Well adapted to 
know conditions in respect to air raids. Otahara received orders on the 12th of 
July 1945 transferring him to the Second General Army. He recommended on July 14 
9 r 15, 1945 that the accused Ogiya be appointed prosecutor, Yamanaka, as presiding 
judge set the date of the trial on or about the tenth of July for the 13th of July, 
1945 (Ex. 8, p i; Ex. ,36, pp 14-16). The written opinion of Otahara was delivered 
to idle above members of the military tribunal shortly after they were appointed, 
tut nothing was given to Lt. Nelson and Sgt. Augunas .(.Ex, 27, p 6). It is~custom¬ 
ary for the judges'to receive documentary evidence prior to’the trial, so that they 
fould study it (Ex. 36 , pp 8,'15; Ex. 39, p 22). Japanese procedure provides 
that defendants are informed of the date of the trial, bii't are not permitted to 
talk to witnesses 1 or have defense Counsel (Ex. 39, p 22). . 

’ l ...... ...... 

s Status of Otahara after July 12, 1945 : 

1 : Officially,.General'Yamagamiy Otaharals successor, was chief of the 


legal Section, after 12 July 1945. and-Capt. Oho, his next in command, acted as 
chief of the X6gal Section'when the chief of the;legal, Section was nob there 
(Ex. 36, pp 14, 155 Ex. 39’, PP 2, 3). After 12 Jtsly Kunitake complained to Capt, 
Ono' about' the delay in the trial (Ex. 36. pp 7. ,8.' 15.). Although Otahara may not 
pave been in Osaka during the whole period from 12;July to i5 July. 1945TjU 29), 
fhe evidence is dear as hereinafter set out that he ^participated in the case of 
Lb, Nelson and Sgt, ;Augunas after 12 July 1945. ■ Ogiya, a member of the Legal 
Section, testified' that, he still considered Otahara as the'chief of the Legal 
Section during the period' after the 12th of July 1945; that when he vas appointed 
prosecutor on the*14th or 15th of July 1945 he was told and instructed by Otaha ra 
that no further investigation was necessary; that as the approval had been ob¬ 
tained from General Hat a and the War Ministry to execute these fliers he should 
.just read the indictment and demand the death penalty; and that execution Would 
be by beheading at the Yokohama, firing range. In respect to the execution, Ogiya 
further testified that Otahara said, “Chop their heads off I" and although he 
protested he again confirmed bhis instruction. NP further protest was made by 
Ogiya because Otahara was not'the type of mah to listen to protests by subordinates 
of a lower rank '(ex." 38,. pp 4> 5 ).. 

Preparation for Execution prior to Trial : 

' ., On or about the 15th of July 1945. Otah ara ordered Shimamura, the 
clerk, to obtain detailed instructions from Capt. Ono to find a secret, deserted 
place .at the Yokohama firing range for-the execution. Ono told Shimamura he had 
already secured permissionto use this place and instructed him to see Capt. 
Nakanjichl to obtain, a person to accompany'him. Chief guard Ogawahara^ was ordered 
to -gD with him. These instructions were carried out on the'l6th and 17th of 
July 1945, and’three places for the execution were selected, listed as to their 
desirability. Shimamura on 17th of July 1945 reported to Otaha ra, left with him 
the. map indicating the places selected, and reported to Ono that Otahara yras^given 
the detailed report (Ex. 27, p 6).. Otahara selected the place of^execution be- 
cause he had more, power and authority than Nakamichi , Either Otahara or , 


selected'the date and hour of. the execution (Ex. 387 P 4)i The prison commander, ■ 
at times, submits to the prosecutor for approval the time, place and aa£e ol 
execution. The Commanding General or his subordinates, can make this det^rmin-tlor 
(Ex. 39, p 23). : On,the afternoon of the 17th of July 1945 Ifekamichi as prison 

commander told Ogawahara, one,of the chief jailers that two prisoners y&e &ing^ 
to be executed and ordered him. to, go with Matsui and Sando, early on the morning 
of the 18th of July, to the Yokoyama firing, ground and dig, two holes apd nave 
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them ready by 1300 hours. All three left the .military prison at 0600 the da.y ©£ 
^he^ trial and proceeded, to, the, place of execution where they dug two graves and 
awaited the arrival of the_execution party. Matsui arid Sando served as two of 
the executioners. Nakamichi on.the same morning selected' Inoue, a condemned ' 
t*ief then incarcerated in the military prison, to perform religious services 
at the execution; and selected Matsuda as the. third executioner. Hakamibh’i 
further, on the morning of 1$.July, 1945# ordered Inoue arid Matsuda to wait”in 
the anteroom at the place of trial arid arrang'd for a truck to be’parked outside 
the courtroom during the trial for the purpose of transporting'the victims arid 
the execution .detail to the place of- execution (Ex* 30;‘ Part I, p 3; !&.'‘3l“, p '2; 
JSx* 32, ,p 2; ,Ex, 33,. p 2; Ex.' 34, p l). Matsuda testified that he heard Nakamichi 

faj r before/going to- court that dtahara told him that the execution would be~by- 

beheading if the fliers were .sentenced to death, (Ex. 31, p. 2).' Mori, the inter¬ 
preter,- testified that there was a rumor that Otahara went to.Tokyo to obtain 
special permission to decapitate the-fliers, and then was suddenly transferred 
96). Yamagami testified that he heard at Sugamp Prison from Nakamichi and 
Chief guard Sugita that beheading had been decided upon before execution arid 
Otahara gave the or de£_t o'behead (Ex f 39, p 10). On the ddy of the trial,. General 
Uchiyama was not in Os aka> ^ havin g left "about four days-.previous on : a tour of. 
Inspection'and he did not rjpfcSfFrr until 1700 on 18 July 194 !>'. Uchiyama prior . . . 
to leaving, had instructed Kunitake to approve the execution order", allow no 
appeal, if the fliers were found guilty of the offenses'charged, and if no new 
facts were developed at the trial. , Uchiyama further instructed Kunitake that 
|he execution should be carried out; immediately as it was against 'bashido 1 ' to 
allow the defendants to live after being sentenced to death (Ex. 36., pp 18, 23). 


Trial: 


i The trial of Nelson arid Augunas was held in a -courtroom. at Osaka' 

Castle'arid began about 1000, and was concluded about 1130;or 1200 on 18 July 
1945 (Ex.'27, p 7; Ex. 8).' Persons present, in addition'to the judges,' were 
it. Ogiya> ' pro secut or; Sgt. Mori, interpreter;, Shlmamura, a. civilian clerk; ' 

Lt, Nelson, Sgt. Augunas, and two guards whose names are not known# Shimamura; 
as ordered by Ono'or Cfeiya, brought to the trial, blank execution forms (Ex. 27, 
pp 6, 7, 9; R. 8&, 87). All records pertaining to .the:trial were.destroyed, after 
the War by orders of the War Ministry (R. 80), arid-the details set out'herein are 
mainly-taken from the testimony of Shlmamura (Ex,- 27, pp 7, 8, 9) and. Mori 
(Ex. 28,'Part II, pp 1-6)'. .Presiding judge - Yamanaka opened: the trial and asked’ 
each defendant his name/age; .unit, address, birthplace, and occupation before . 
titering the service (Ex. 27, p. 7; Ex,' 28, Part IIpi).' Shlmamura testified 
that after the interrogation; of Yamanaka that Ogiya asked the military tribunal 
to examine the accused, and Capt. Ono, the law member, first stated- to the de-' 
fendahts that they were, accused of participating in the'bombing raids on Tokyo, 
Osaka, and Wobe which resulted in the deaths of mianiy civilians and destruction 
of much .property, and demanded a yes or no answer as to -whether or not they • 
participated in'the raids. Both defendants answered yes (Ex.; 27, p 7). Mor i, 
the interpreter, testified that the charges against Nelson and Augunas were 
stated by Ogiya in his opening statement (Ex, 28, Part II, p.I) and'such state¬ 
ment was translated (R. 91). Ono, after the prosecutor's statement, interrogated 
Nelson about thirty minutes and Augunas about, ten minutes, During the .interroga¬ 
tion he looked at the documents previously prepared by various units of, the 
Fifteenth .Area Army. Mori testified that no parts of the documents' were trans¬ 
lated; by .him into English, but Ono showed both Nelson and Augunas their signatures 
and asked.them if their statements were true, and they answered yes. He further 
testified that all questions and answers of the. judges were translated (Ex. 28, 
Part II,-.pp .3-5.;. R. 92). Shimamura testified that the'defendants were not shown 
their signatures and the documents were' not translated, but that the substance 
of the Kempei Tai interrogation reports and pre-trial examination reports were 
stated by, .Ono to the accused-, OnO then asked each of the accused if they had 
anything to say and gave them a Chance to explain. Each replied that it was true 
and that they had nothing further -to say about the reports (jEx. 27, P 8; R» 80). 
The following testimony of-Nelson and Augunas at the trial was in answer to 
questions of Capt’. Ono ’(Ex.' 27, pp 7, 8; Ex. 28, Part II, pp 1-6). Both testified 
as to their family.background, personal'history and military history, and that 
each had’been on fori.>airi raids of Japan. ^Nelson'stated-as navigator he used 
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radar equipment, navigation maps, afid led ithe planes straight to the bombing-target 
Augunas stated, as a radio operator, he communicated with the base and gave first 
aid to crew members» Nelson testified in the air raids on Japan from December ' : 
1944 ■until February 194$ high explosive bombs were used and targets, were, specific, 
such.as aireraft factories', arsenals, etc, - '(R. 92 reflects that the-specific 
factories stated in Ex. 28, Part II, p 2'were bombed, prior to March of 1945)., 
Nelson further testified as to the dates, time, place of departure, course, alti¬ 
tude, time of arrival, direction of'approach in'.the Tokyo; Osaka, and Kobe air 
raids of March 194$ (See also Ex; 7,. p 2;■Ex. 8, pp 1, 2; and Ex* 6/ p 3), 'Nelson 
plsO testified that incendiary rather than highvexplosive bombs were used in the, 
air raids'on these three cities, Ono asked in connection with the air.raid on 
each city, "What was the target?” and. Nelson replied that all" he was told at the 
briefing Was the center, of the Pity. With regard to each*~raid Ono "informed Nelson 
that many civilians had been killed and'.much private 'property had been damaged, 
he then asked him what he had td say about it, and .‘Nelson replied that since he 


cities,, Augunas* interrogation was much shorter and;his answers .were'.substantially 
the same as.-those given by Nelson on the same questions .(Ex. - 27,‘lpp 7, 85 Ex, 28, 
Part II, pp 1-6), Ogiya (Ex. 7, p 2) testified that at the: trial .Nelson stated; 
as a defense, that when he bombed Japan he was obeying the .orders of:his-,superior. 
Officers. The following documentary evidence was introduced and considered by 
the court in determining its sentence. > 

■; Kempei Tai'Documents: . (l) Interrogation Reports of Nelson 

and Augunas. (2) Dispatch Report,.(3) List of Articles and : Papers offNelson and 
Augunas, (4; Index to Papers. ' -A 

: , • - ;.‘t •? ’ - ■>-' l * 

b. Fifteenth Army Tribunal Documents: (1) Warrants of Arrest;-- 
for Nelson and Augunas, (2) Report of Detention Interrogation of Nelson and. 
Augunas, ( 3 ) Warrants for Detention of Nelson and Augunas, (4) Pre-trial Interroga¬ 
tion Report of Nelson and Augunas, (5) Witten Opinion of Gtahara, (- 6 ) Letter of 
Inquiry (Attached were Approvals of S e cond General Array and War Ministry), (7) 
Letter transmitting all Documents to Commander of Fifteenth Area Army (All docu¬ 
ments above -1 enumerated were attached), ( 8 ) Fifteenth Area Army.CommanderOrder 
Instituting Prosecution, (9) /arraignment Order of Otahara. 

-v - .'Nelson and .Augunas-were not permitted defense'counsel, which,* from 
the evidence, is in accordance with Japanese law. Further, it appears that the 
judges took judicial notice;of the destruction caused by the bombing '5f Osaka 
and Kobe on March'15 and 16, 1945. Matsumori, the associate,judge, asked no 
questions (Ex, 28, part II, p 6 ) Ogiya made a short closing statement (Ex. 28, 
Part II, p 65 J5x. 27,- p 8 ) in which.he demanded the death penalty. The request 
for theadeath penalty was never translated during the proceedings (R. 93, 97)• 

The'court recessed at 11 o f cl6ck &nd itt iO'or 1$ minutes returned with the verdict 
and sentence ( Exv 27, p'8j Ex»-28; Part II, p 7). Shimamura. further testified 
that the trial was fair in comparison with a Japanese, trial, that it was customary 
to try'casps from papers; arid Reports and Without Witnesses ,or defense counsel 
(R, 81, 85, 86). r Yamagami (Ex. 39, pp 23, 24; 25,‘.28, 29) sets out the procedure 
for .trial and it appears that this procedure was. substantially complied with at 
‘the trial of Nelson and Augunas. On page 29 and 30'he states that .the,trial was 
Unfair in that the graves were dug'before the trial, the bodies were buried at 
the secluded place with no markers. He further testified (R.* 13.9) .that under 
Japanese military law that this militaiy tribunal had authority to take judicial 
notice that Kobe and Oeaka had been bombed extensively. 

Sentence : * ' : * % 

At the conference of the menbers-of the military tribunal in deter-■ 
mining the verdict arid sentenqe, the. legal officer first explains whether the 
verdict should be: guil€y or nob. guilty pnd gives his reasons x . Jf he considers 
the verdict guilty he eXpresa.es bis'opinion .as to what .the', penalty should be #| 

Next, the associate judge, and,last the presiding judge express orally their 
independent opinions. Usually, the .latter two refer to the .opinion of -the legal 
officer and rely on' hi® opinion, - - \ Judges have a .right :to : exercise an independent 
judgment in determining ;the vejrdici and sentence, ;but inAactual practice they 
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follow the opinion of the central authorities, Kunitake testified that he didn't 
know if the members of the court would be censured for not following the recommend¬ 
ation of the central authorities because that problem had never been presented 
(Ex% 3.9, pp 24, 29; Ex. 36, p 47; R-. 137), At the conference of. the judges in . 
the Nelson and Augunas case each voted, for the death penalty (Ex. 11). This: 
conference or recess lasted about tenor fifteen minutes and, the judges returned 
to the courtroom at about 11:30, Yamanaka announced to the defendants that they 
had been found guilty of all Criminal facts and that they were sentenced to death. 
Qflo explained that they were found guilty under military law‘of the Tokyo, Osaka, 
ana Kobe air. raids Jn March 1945,- and. as a result many civilians were killed and 
much private property destroyed. '• He further'stated that they would be executed., 
according to military regulations (Ex, 6; Ex, 8; Ex. 27, p 8; Ex. 28, Part ll, p 7) 
This^statement was translated,and Nelson vigorously protested that their acts were, 
not in violation of International Law or military law, but were according to orders 
from their superior officers and they had no official'responsibility in regard to 
the.bombing policy of the United States (Ex. 27, pp 8> 9; Ex. 28, Part II, p 8). - 

Mori (R. 94; Ex. 28, Part II, p ’/(^testified that the fliers were found not guilty 1 , 
by the court of the air-raids.from December 1944 to February 1945 and the air 
raids on Tokyo, the first.oharge, but Were found guilty of the second and third 
charges, the bombing of Osaka and Kobe, respectively. Throughout the proceedings• 
of the military, tribunal Qtqhara was present in the building in which the trial 
was held (Ex. 27, pp 12, 13). Immediately after the trial Ogiya reported the 
outcome to Otahara (Ex. 38, p 5 ). At ? noon ;th?rt t day a farewell party v;as given in 
honor.of Otahara (R. 29; Ex. 38. p 5). 

, Approval of the Dea th Sentence : 

Immediately after the proceedings Ono ordered Lt, Miniami to be 
present at the execution as medical officer. . Yamanaka reported to-* Kunitake that 
no new evidence had been presented and that the ’defendants accepted the prosecu¬ 
tion's charges against them (Ex. 29, Part II, p 1; Ex, 36,'pp 17, 18, 19). At 
about 12:30 Ogiya . delivered to Kunitake an execution order,/which had been drafted 
during the'noon hour by Shimamura, and after reading the transcript and conferring 
with Ogiya, Kunitake placed his seal on a duplicate copy and had Uchiyama 1 s ad¬ 
jutant put U chlyama 1 s seal on the original. The execution order stated the date 
of the execution'but not that the method was by beheading because that would be 
unlawful (Ex. 27, pp 9, 10;.Ex. 36 , pp 20-25; Ex, 38, pp 6 , 13, 14), The command¬ 
ing general is required, under regulations', to examine the records before order¬ 
ing an execution but under Japanese custom, if the evidence is the same as had 
been previously submitted, the execution may be ordered without a complete examin¬ 
ation. The commanding general x can -reduce the sentence but not order a re-trial* 
Since'the commanding general has already approved the death sentence prior to 
trial, it is not customary'that he reduces the sentence after trial to life im¬ 
prisonment or less (Ex, 39, pp 26, 27; R. 137, 142), 


At about 1300 on 18 July 1945* Nakamichi received the execution order 
from Ogiya and the execution detail assembled and departed by truck from Osaka 
Castle to the Yokoyama firing ground and arrived there about 1430. Just prior-', 
to the departure, according to statements made by Nakamichi to Yamagami (Ex. 39, 
p lO), Otahara told Nakamichi to "Do it splendidly" and "Do it with courage" and 
Otahara declared that if he had not been transferred he would have shown them' 
how perfectly it could be done. Shimamura (Ex. 27, p 10) and Matsudo (R. 108, 

109) did not remember aoy statement made by Otahara at the truck prior to its 
departure. Under the supervision of Ogiya as prosecutor, Nakamichi ordered the 
guards to decapitate Lt. Nelson and Sgt. Augunas with swords. Guard Sando struck 
the neck of Lt. Nelson with a sword twice but failed to sever his head complete¬ 
ly, thereupon Nakamichi ordered guard Matsuda to shoot Lt. Nelson, In. compliance . 
with this order,- Matsuda shot Lt. Nelson twice through'his head* Guard Matsui 
struck Sgt. Augunas once with a sword but failed to severhis head completely, 
whereupon Nakamichi ordered Matsuda to shoot Sgt. Augunas* In compliance .with 
this order, Matsuda shot Sgt. .Augunas once through the head. The bodies were 
buried' in an unmarked grave at the place of execution. All personnel present 
were instructed by Ogiya and Nak amichi to maintain absolute secrecy about the 
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incident'(Ex. 7, p 3; Ex.'9, p 2; Ex. .27, p 10; Ex. 28, Part II, pp 9-14; Ex.-29,' 
Part III, pp 1, 2; Ex. 30, Parts I and II; Ex. 31; Ex. 32; Ex. 33; Ex. 34; Ex. 35, 
Part II). The place of execution was in a secluded spot (Ex. 30, Part I, p 4). 
Qgiya testified that the second -sword cut of Nelson was high on the back of the' 
head and was about two sun long and'one-half sun deep. (One sun equals 1»19 in.). 
The first cut was lower on his neck. Augunas. was cut beiow the collar about two 
sun l-ong and not very deep. He further testified that a£ter the execution he re¬ 
ported to Otahara that the .beheading had not been a complete success arid Otahara 
replied that was not good (Ex. 38, p 7). At 1900 on the night of the 18th of ■ 
July, Kunitake went to the residence Of Uchiyama and reported to him among other ' 
things the facts concerning the trial,•execution and burial ot the'fliers (Ex. 36, 
PP 25> 26). On the morning of July 19, 1945 -Minami reported to Ono 'that the 
execution had been carried out by beheading and then by shooting and was told to 
record the Cause of death on the death certificate as "execution by shooting" 

(Ex. 29, Part III, p 1). Minami on cross-examination (R. 100) testified- that the 
two fliers died as a result of the shooting. On the 19th of July 1945, Yamagami 
arrived in Osaka to assume the position of chief of the Legal Section and was 
told by* Otaha ra that the matter of Lt. Nelson and Sgt. Augunas was completed 
(Ex, 39,~P 4). A few days after the trial the clerk, Shimamura, prepared the 
record of thfe proceedings of the tribunal, end the report of the execution and 
secured the necessary signatures (Ex. 27, p 11). Uchiyama ordered Yamagami on ’ 
or about the 23rd of August .1945 to exhume,- cremate,y and rebury the remains of 
Lt. Nelson and Sgt. Augunas, Pursuant ‘o this order, under the direction of 
Qgiya, their bodies Were cremated at the place of execution and were buried in 
two wooden boxes at an unmarked spot on the edge of Sanadayama military cemetery. 
Shimamura, Matsui,'Matsuda, Sanda, and a few other guards,, assisted Qgiya in 
this action (Ex, 7, pp 3, 4; Ex. 27, p 12; Ex. 38, p 7; Ex. 39, PP 7, 8). Qgiya 
was, later questioned by Ono and Otahara as to whether any sword marks remained 
on the bones of the. fliers after cremation (Ex, 38, pp 7, 8)i 




Concealment:. 


After'the termination of the war, Kunitake read the Potsdam Declara¬ 


tion, and according; to his testimony., in order to-' protect Uchiyama. he called a 
conference -vihefe, it was decided to conceal the facts and report that Nelson and 
Augunas had died in a bombing raid. Kunitake ordered Yamagami to notify all 
persons connected; with the case to so state if they were questioned. Uchiyama 
was’noi' told of this, plan of concealment’until the first, part^ Of December 1945 
(Ex. 36; -pp 28, 29 , 30’; Ex. 39, p 9) . Kunitake ( : Ex. -36,p 28) arid'Yamagami 
(Ex* 39, p 7) both indicated that this conference was held before Uchiyama gave 
the order to exhume'and cremate the bodies; Pursuant to that order false written 
statements were Miven by Kunitake y Otaharay . Yamanaka, Qgiya r Nakamichi, Mori, 
Shimamura*'Matsui,'Sanda, Matsuda, Mlnamiy. and Taniguchi (Ex. 1, 2, 4, 5, 6, 7, 


27, 28, 29, 30, 31, 32, 3.6, 37). Some qf these statements were introduced in 
evidence, but in mo st in stances'a later and correct statement was introduced, 
About the tenth of December, Uchiyama attended a conference of former' members • 
of the staff and Kunitake advised that it was'the opinion of the Demobilization 
Ministry that the-concealment plan was unwise, and instructions were given by 
the Central District Demobilization Headquarters to report the facts. Uchiyama , 
who wa.s present at. this meeting, agreed that the concealment plan weo -unwise, 
and gave instructions that the"plan for concealment be cancelled and;that all 
individuals tell the truth (Ex. 39, p 13). Uchiyama in his, statement, given, on 
the 17th of December 1945.(Ex. 5) gives the facts in the case accurately except 
that" he testified that, the execution was by shooting, and does not mention the 
beheadings,. Mori testified that in Sugamo'during March, 1947 that Uchiyama was 
surprised the filers were beheaded (Ex. 28,; Part III, p 2; R* 92). Uchiyama 
also asked Yamagami in Sugamo what he knew abput the beheading and stated that 
he had not.heard anything about the beheading officially (Ex, 39, P 14). 

' • ... I 

‘ Exhibit l6. Enemy Airmen^ Act : 


(It should be noted that the'page numbers'hereinafter set out refer 
to pages'of. the Exhibit). Various orders, regulations, proclamations and mili¬ 
tary law, pertaining to.the trial oi* enemy airmen alleged to have violated in¬ 
ternational law and applying to various.commands at different dates, are included 
within this Exhibit. Secret Order 2198 (p 2) and the Anny Military La.w (p 4), 
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which'was attached to< the "Communication of ..the Handling- of .Captured Enemy Airmen 
(p 3),' as an example, appears to be the foundation and authority of subsequent - 
orders, regulations ; and proclamations. A regulation, dated-11 February 1945 
(p 18, 19> 20). gives the Fifteenth Area Army, the command involved herein, the 
Authority to establish a Military Discipline Tribunal which shall enforce military 
Regulations pertaining to the punishment, of enemy airmen as specified by the 
G enera l Command er o f the De fense .'- This latter regulation appears on page 8 and ' 
is substantially the" same as the "Army Military Law" (p 4)... Certain regulations, 
p 13, 15, of the First General Army,, .are included within the exhibit. . It has been 
poted from the Certificate; p 12, that the regulations pertaining to. the same 
Subject matter of the Second General Army, the highep,command.of the Fifteenth 
Area^Army, were destroyed and its regulations were the same as the First General 
Army. The regulations appearing on p .13'is substantially the same as the "Military 
Law" (p 4)., The second regulation, p,15,; gives the Area.Army ttilitary Tribunal 
jurisdiction over enemy airmen captured by the Area- Army. It should further be 
noted that the Second Array's Military Tribunal regulations were distributed in 
jJuly 1945 (p 12)1 In the instant case the alleged acts Of indiscriminate bombing 
occurred in March 1945 and the trial for said offenses was held on the 18th of ' 
(July 1945. It therefore appears that the .regulations of 11 February 1945 (p 16, 

|L9, 20) and 4he "Military Lavr Concerning’Air Raids" established by the General 
Commander of the Defense are applicable regulations.. Applicable, herein, are ' 
also the"Proclamation of the Commander in Chief, General' Defense Command," p 6; 
jmd Army Secret Order No. 1289 (p 11)« The/MilitaPy Law (p 8) provided that it 
would apply to ell -enemy airmen who raid Japanese territory apd. that' punishment 
would be meted out to ail' enemy airmen who carried out bombing, strafing and* other 
acts which inflict casualties on civilians/and damage to priyfete property which 
fias.no military, significance, except for unavoidable'cases, bombing and. strafing 
pon-military objectives; any atrocious, brutal-acts which'disregard humanity. 

Death, by.firing squad, was provided as the punishment, but this,'according to 
circumstances,/ could be changed to imprisonment, for life or for hot less than 
3-0 years. The regulations under this law, (p'18, 19, 20) provided for a Military 
tribunal of three judges nominated by the Commander of the Fifteenth; Area Army; 
that .the judges will be two combatant officers and one legal officer, end that - 
the Chief of the Tribunal or Commander of the Fifteenth. .Area Army may withhold ' 
the execution of military punishment. It is further provided (p 2)'that, the 
regulations on special court-martials of the Army Court-Martial Law will apply. 

? . 

> Other Ex hi bits In trodu ced': . ,... . 

Exhibits 3A and B:- Photographs of the names of Nelson 
and Augonas scratched on the plaster at the police station 
of Kobe, Japan. . . 


Exhibits 3C to G: Photographs'.of the place of burial 
arid charred remains of Nelson and Augunas. 


Exhibit 13 j Service Records of Lt. Nelson and Sgt. Augunas, 


Exhibits 17 to 24, .inclusive: Personal and. military 
histories of each of the accused. 


•Rebuttal 


James B. Lynd, Capt., MP, GHO," Chief, Osaka Branch, SCAP Legal 


Section, testified that*he had Japanese authorities make a. survey in connection 
with the damage done during the air r.aid on Osaka and Kobe. The witness could 
not testify, what was damaged except from his information sources. This informa¬ 
tion was obtained from memory.snd from questioning people, witness requested the 
information on August 15, 1947, and.it was-produced August 15, 16; and^l7, 1947 
(R. 257^260 and statements-ori Ex. 30 to 43, inclusive), fased upon information 
obtained from talking to people and:observation, this witness testified tha.t 
industries in Osaka, and Kobe were in every ward and ku arid in each sectiop of 
the city;- that fifty percent of the. homes destroyed were combined home-and-factory 
and that* he was not told whether. the home factories made commodity gopds or war 
materials. Witness, identified seyeral maps -reflecting the damage to psaka and 
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Kobe in the air raids of March 13 and 14, 1945 (R. 251, 260, 26l). Exhibifc-i+O is 
ft map of Osaka showing military installations bombed. A statement on the exhibit 
reflects that wards wherein military installations were installed were not severe¬ 
ly damaged. Exhibit 41 is a map of Osaka indicating the location of the largest 
industries doing work for the army and navy on March 13, 1945. Exhibit 42 is a 
map of Osaka indicating sixty of the largest industries-in Osaka. Exhibit 43 is' 
a list showing 32 out of 207 factories destroyed'or partially damaged in the air 
raid of March 13 and 14, 1945(See also H. 255, 256). 

b. For the Defense : 

. The defense introduced into evidence affidavits from residents of 

Osaka (C 1-48) and Kobe (D 1-16) for the purpose of showing,that these cities 
Vere bombed'indiscriminately. From these affidavits it appears that in the redds 
pf March 13, 14, 16 end 17, 1945 many shrines, hospitals and private property 
were destroyed and that a large number of people, non-combatants,.were killed. 

The affiants in some of these affidavits testified that many of the areas bombed 
were commercial and.residential sections of the city .and that there were no factor^ 
ies or'military targets. One affidavit/ ^C-13) the affiant testified that approxi¬ 
mately 100 out of 1000 homes destroyed were family factories in the area in which 
|ie lived. Other affiants testified that some factories were'destroyed in the area 
in which they lived but these in number were small in comparison to the loss of 
btholr private property. 

Tadao Fukukari, a witness for the defense, identified Exhibit E, an 
official record of June 1945 which lists in the city of Osaka the following prop¬ 
erty destroyed in the air raid of March 13, 14, 1945. 

Hospitals 21 totally destroyed', 7 partially damaged 

Doctors* offices 416 totally destroyed^ 9 partially damaged 

Dentists* offices 297 totally destroyed, 4 partially damaged 

The -witness further testified that in certain sections of the city, nO factories 

were destroyed and in other’ sections factories were destroyed (R. 163-16?). 

, 

Ryiuchi Ozaki, a witness for the defense, identified Exhibit F, 
information taken' from ; official records, -which lists by sections of the city 
that 111 "schools were damaged or destroyed in the air raid on Osaka on March 13,‘ 
14, 1945. 

Nabutsuga Shindo, a-witness for the defense, testified from a survey 
that 36 shrines, 268 temples and 26l churches,, a total of 567.,’ were totally or 
partially'destroyed in Osaka in the nib raid of March 13, 14, 1945 (R. 170-173)• 

■ ' Akira Harukidani^ a witness for the defense,-identified his affidavit, 
Exhibit'G, which states that he assisted in the interrogation of Nelson and 
Augunas, twice at the Osaka Kempei-tai headquarters, on or about 18 and 19 March 
1945i On the first occasion Major Yamanaka questioned them in reference to mili¬ 
tary operations and-'the'fliers did-not'give satisfactoranswers. The following 
day the interrogators were the witness, Shimizu and Masamoto. Nelson stated in 
the briefing they were told to bomb Osaka and the Kobe sectors in respect to the 
air raids on Osaka and Kobe, respectively. In the briefing for each of these 
missions no military target was mentioned. Nelson traced the route-and course 
for each air raid on maps. Augunas stated to the witness that after General Le 
May had been transferred to the Pacific theater he heard a rumor that the bombing 
of Ja.pan' would become more and more fierce (R. 173-175). 

Exhibit H, a telegram from the War'Department to CINCFE, was intro¬ 
duced in evidence by the defense. This exhibit, taken from official records, 
states that on the air raids on Osaka on 13, 14 March 1945 and Kobe on lb and 17 
March 1945 the target was the urban area for each city';. The exhibit further . 
states- that incendiary bombs were used in each of the air raids. 

The defense objected and the'prosecution concedes that there is an 
honest difference of opinion (R. 156, 236, 237) to a portion of the translation 
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gf Array Secret Order 1289, Exhibit 16,'p 11, issued by the Vice Ministar of WS? 


rind the Sub-Chief of the General Staff, dated 21 February 1944,.which states: 


"Therefore, it is directed that the central authorities 
be contacted thoroughly beforehand in such cases, and 
also that the execution of capital- punishment in such 
cases be withheld until instructions are received from 
the central authorities," 


The defense introdpced'in evidence, Exhibit I, a translation of Secret Order 12.89, 
which states, in respect to that portion in dispute, the followings 


"It is desired that the central authorities be adequately 
informed in advance, arid that furthermore, in case capital 
puriishment is contemplat ed, instructions be awaited from 
the central authoritie^MfUnderscoring supplied). 


Without conceding'the accuracy of Exhibit I,, as distinguished from the ohe here¬ 
tofore introduced, the prosecution did flot object to the introduction of Exhibit 
I. The prosecution stated at the time it was introduced that "the translation 
previously submitted had been prepared by ATIS and that they would submit at a 
proper time a'translation of Secret Order 1289, prepared by the language expert 
pf the War Ministry trials (Rv 237). This translation was never introduced in 
evidence. 


Junicki Baruio, a, former Lt, Col. of the judicial Section of the. 
Japanese Army at the War Ministry, testified for the defense * The gist-‘of his 
pertinent testimony, in respect to Japanese law applicable for the trial of 
captured’ enemy airmen, is as follows: 


■ Enemy Airmen<s Act ; Under the Enemy .Airmen’s Act, enemy airmen 
are tried by a military discipline tribunal. The procedure used before this 
military tribunal is the same as the special court-martial procedure as set 
but in the Japanese Court-Martial Manual (Ex* 16, p 2),. General and special 
courts-martial procedure is established by legislation enacted by the Diet and 
the Military Discipline Conference is established by Executive Order under the 
Emperor’s command'authority (R, 183). The President,- under the special court- 
martial procedure,- is the same as the .American appointing authority and the 
Chief Judge is the same as the President of an American Military Commission 
(R. 1?6). The provisions Of the Military Tribunal Regulations for Captured 
Enemy Airmen, Pros, Ex, 16, originated with Vice Minister of War, Lt. Gen. 
Hyotoro KLmura (R, 177). ‘ 


' The central authorities, who must give directions before proceeding 
in the case, refer to • the War Minister and Chief of Staff. A request for approval 
to proceed must be submitted to the-War Minister before trial end not after trial. 
Approval of the central authority is not, necessary after the verdict has-been 
pronounced and the'defendant has been sentenced'(R. 177, 178; see Ex. 16, pill. 

It is not required, in case of a death sentence, that a firing squad be,used but. 
ohe man shooting the defendant is sufficient (Ry 179, 188, 192; see Ex, 16, p 8, 
Art. 4). Under .Article 3 the commanding general can reduce'the sentence and 
under Article 5 he can suspend the sentence (R. 193; Ex. 16, p 8). The Emperor 
is the only individual-that can commute the sentence (R. 182), 


Rules of Special Court-Martial Procedure applicable to Milita ry 
Discipline Tribunals : A Japanese officer would be tried under special court- 
martial procedure in the same manner as a captured .American. Provisions of the 
Japanese Court-Martial Manual applicable to special court-martials are Article 
418, .providing that a judgment may be revised (E. 184,189); Article 473, Pro¬ 
viding that retrial may be claimed'for the■benefit of anyone sentenced to the 
penalty (R. 186, 189); Article 387> providing that the presiding judge shall 
show the -evidence to the defendant (R. 186, 189); Article 105, providing that 
idefendant can, if'he requests, obtain a copy of . the trial proceedings (R- 187, 
189) ; Article 505, providing that the execution will, be perfbrraed s by the Prison 
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Commander in the. presence of' the Prosecutor and Clerk (R-. 187, 189); /article 5087 
providing that the President, or Commander of the .Army, will'act in place of the 
War Minister in executing or suspending; the sentence (R. 187; 189); arid Article 
93, providing that no defense counsel is permitted in special courta-raartial 
(R. 189)* There is nothing in the rules to prevent the use of witnesses arid it 
is customary for the court to give its reasons for its sentence, to the defendant 
(R. 186). 

Articles in Court-Martial Manual Applicable to General Courts-Martial 
and not , pedal uourts-Martial : " Articles 424 and 43$ are applicable to general' 
and not special court-martials. Article 424 provides'that grounds for revision 
exist if a disqualified judge takes part in the trial, if the evidence is not 
examiried in open court and if the prosecutor at the trial does riot explain the 
offenses. Article 439 provides that it is. the duty of the prison comntander to 
write: the request for revision if the accused cannot write til* 184, 185, l&9)i 

Commanding General and Chief of Staff : Regulations do not require 
that the opinion of the Public Procurator go through the Chief of Staff but it 
is customary that said opinions will clear tHtou^i him before being presented 
to the. Commanding General. The Chief of Staff does not have authority to send 
the opinion back to the Prosecutor for correction (R. 176)« 

■' Selection of Judges ; The Judicial Officer prepares a roster of 
officers available for: court-martial duty and the Commanding General approves it. 
Members of the codrt are nominated by-the Commanding General from the roster. It 
is customary fori the Judicial Department to select one of its members to be put 
on the court (R. 191)• - 

Disqualification of J udges; A member of the court is disqualified 
if he has previously thoroughly interrogated the defendant (R. 191) but not if 
the information obtained in the interrogation was limited (R, 192). Interrogation 
by an intelligence officer to ^obtain military secrets would not disqualify the 
officer (R. 192), 

Trial : In most cases prepared documents are the only evidence intro¬ 
duced at the trial although in other cases witnesses are used (R.'189, 190). The 
accused is always questioned and in case he'cannot speak Japanese, an interpreter 
informs him of the charge arid interprets 1 a summary of all the evidence (R. 190), 
The Prosecutor is required to follow the opinion of his superior, but it is not 
customary for him to read'the approval of the Commanding General in demanding 
the death penalty (R. 192, 193). Witness never heard of a case where the grave 
was dig'before the trial v and accused executed within six hours after the Sentence 
(R. 192). * 

Sentence of the C ourt :’ Each individual member of the court can 
render an individual, opinion and not be governed by the opinion of.the Chief of 
the Legal Section* Based upon his own experience the witness testified that he 
could riot 1 state that the court usually followed the recommendation of the Chief 
of the Legal Section (R. 193). 

Review: ' It is not customary, under special court rules, for the 
Commanding General to review a case before execution (R. 176, 178). It is 
customary'for him to check and see if there is any mistake in the general pro¬ 
cedure (R. 182). • * 

~ Accused, Eitaro Uchiyama having been warned of his rights, elected 

t to be sworn as a witness and testified in substance as follows: 

* He took command of the Fifteenth Area Army as a Lieutenant General 
on April 17, 1944, at Osaka (R. 197). Commanded the southern half of the island 
of Honshu and the island of Shikoku' (R. 197, 241). At first 5/divisions were 
under his command and later.10 divisions (R* 197). He spent half of his tjme 
inspecting defenses as he expected an invasion in early fall of 1945 tR. 

241). He assumed responsibility for decisions of subordinate chiefs but reiiea 
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on Chief of Legal Section (accused Otnhara) in respect to legal matters, as his“*“ 
experience in law was little or none (R, 198). Military discipline was a special 
duty assigned to the Chief of Staff Kunitake and not a*regular one (R. 202). He 
first'heard of the American fliers. Nelson and.Augunas, when reports were received 
from Central Kempei Tai and ordered that this matter be handed over to the Mili¬ 
tary Discipline Conference (R. 199). , He or4ered General Otahara to, investigate 
Nelson and Augunas personally because he believed that this was the first.occasion 
in Japan proper that enemy, fliers would be tried aid that as a' precedent might be 
established, he wanted an experienced, man to handle it (R. 199, 206). 

Conference Approving Otaharajs Recommendations for trial and death 
sentence ; Otahara, in person, submitted his report of the investigation, a docu¬ 
ment of 200 pages, about the middle of June 1945 (R. 199, 200). A conference, 
with Kunitake and Otahara, lasted about 40 minutes (R. 206). Otahara read to 
Uchiyama certain important matters in the investigation and the entire report was 
read by him (R. *199). Otahara said that Nelson and Augunas had Offended inter- ' 
national law and would have to be brought before a Military Discipline Conference, 
that proof'was insufficient to charge them with the bombing of Nagoya 'and Hamamatsu 
but sufficient to charge them with indiscriminate bombing of Tokyo in March, Osaka 
on March 13, 14, Kobe on March 16, 17, 1945 (R. 199). Uchiyama remembered from 
the report'that the defendants participated in these bombings andthat prior to 
March 1945, high explosive bombs were used on military targets; that thereafter 
Japanese cities "were bombed with incendiary bombs (R. 199, 208). Otahara said 
superior'orders were not a defense or could be used in mitigation when such orders 
are againist international law and inhuman to a man of common sense (R. 200) . 

A life sentence would be too light a sentence for the violations of the Military 
Discipline Regulations, Ex. 16, when American -flyers, with radar and superior 
bomb sights, failed to damage the Osaka'Castle, the headquarters, of. the Fifteenth 
Area Army, the largest arsenal in Japan, the billets of the 22“ and 23 d Infantry, 
the harbor installations and the civilian factories nearby, but instead in success¬ 
ive bombings oyer a wide'area caused the death of many civilians, and the destruc¬ 
tion of homes and public properties. Such action showed that the target was not 
military installations, even though a few factories were damaged and destroyed, 

(R. 199, 200 , 208, 239). Uchiyama. defined military installations as those direct¬ 
ly connected wi-th the army and factories making military articles and munitions 
(R. 206). Otahara further said to Uchiyama that the duties of the defendants 
would make no difference as it was necessary for all members of the crew to 
cooperate to hit the target and all were guilty under Japanese law (R. 207). 

The witness did hot ask Otahara about other cases involving’American airmen al¬ 
though he v knew'about‘Doolittle incident and that a part of the crew, perhaps 
navigator, radio operator, and bombardier, had their sentences commuted to a 
life sentence (R. 215). At the time.of the Doolittle incident Uchiyama was in 
China but rejid about it (R. 215). Uchiyama approved the report by placing his 
seal on it (R, 206) and directed Otahara to take the full report of 200 pages to 
War Ministry for approval because the War Minister might want to question him as 
it was an important case (R. 204, 216). The witness does not believe that Otahara 
intentionally held back facts but after hearing all facts does not believe Otahara 
reported all the details (R, 242), 

Opinion Approved and Instructions of. War Ministry : Opinion of 
Otahara was approved by General Hata and the War ifinistry (R. 201, 216). Approval 
by War Ministry were instructions to the Commanding General that the prosecutor 
may bring charges against the accused, that if the opinion requested a death 
penalty, that if no new master was brought out in the trial and- that i? the de¬ 
fendants were found guilty as charged, then the execution may be-carried Out 
(R. 201). This statement is in conformance with Defense Exhibit I, a correction 
. in the translation of Exhibit 16, p 11 (R. 236 , 237). 

, Appointment of Court and Procurator : Otahara was originally 
appointed Procurator pn the orders and after he received his orders of transfer 
■on July 12, 1945, the accused Ogiya was appointed; not important that Otahara 
be there as.case had been fully investigated and it was'custoraaiy to carry out 
trials with speed after they were prepared (R. 201, 219, 220, 240). Appointed 
court from roster of 10 officers and depended on Otahara as to eligibility of 
judges (R. 201, 238). Otahara recommended Capt, Ono as judicial officer and 
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Ogiya as Prosecutor (R. 216, 237, 238) and General Kunitake recommended Yamanaka 
and Matsumori (R. 217) • fitness did not know that Yam an aka and Ono had participa¬ 
ted in any manner in the case before'trial although he did know that Yamanaka was 
an intelligence officer (R. 217, 218, 219, 238, 239). ’"fitness made no inquiry 
as to vheth6r dny of the judges'had any of their families killed or property 
destroyed in air raids on Osaka, Kobe or Tokyo (R, 239). Yamanaka fixed the date 
of the trial on .July 18, 1945 (R. 219). Judges ere free to state their opinions 
and are in no way to be hindered in their findings and sentencing the accused 
(R. 201), 

Instructions to Kunitake on Departure from Osaka ; Uchiyama left 
Osaka oh an inspection trip on July 14, 1945 and returned the evening,of July 18, 
1945 (R. 201, 220). At the time he left he knew the trial of the defendants had 
been tentatively set on July 18, 1945 (R. 219). Instructed Kunitake to use his 
name in approving death Sentence if>no new evidence or statements favorable to 
the accused were introduced (R. 201). If new evidence was introduced, Kunitake 
was to await further orders (R. 201). Told Kunitake if there tfas no ground for 
appeal or mitigation and if the death sentence was given, the American flyers 
would be eJoecuted > ’Imiftediat.ely in order to prevent 'them from being tortured mental- • 
ly (R. 201, 220, 221, 241). • 

Report of Kunitake. Yamanaka and Qgiya on Uchiy ama*s retu rn to Osaka : 
Kunitake on the evening of July 18, 1945 and Yamanaka and Ogiya on the 19th and 
20th of July 1945 reported that no new evidence or statements in.favor of the 
accused had been introduced in evidence and the tribunal sentenced them to 
death (R. 202, 203). Yamanaka'further"Stated that the accused were found not 
guilty of the bombing of Tokyo, the first charge, because of insufficient evidence 
and that they had had eh opportunity to defend themselves (R. 202, 203, 223, 236). 
Nothing'was said about the beheading or about Nelson's protesting his innocence 
(R. 223, 224).. Uchiyama heard about beheading for the first time in Sugamo 
during March 1947 from Mori (R. 203, 224) and that Otahara gave the order for the 
beheading (R. 230). Kunitake did not tell him the location of the execution or 
that the graves were unmarked (H. 223). 

Osaka a Proper Target ; Osaka, the second largest city in Japan, 
was an important industrial and commercial city (R. 209, 210). Munition factories 
were just outside the city as well as - in the city (R. 210). Anti-aircraft em¬ 
placements were just outside the'city; and both Kobe and Osaka had anti-aircraft 
guns to repel air attack (R. 210, 211, 240). Military objects in Osaka were not 
the targets of the raid of March 13, 14, 1945 considering the number of planes 
used, the type of bombs and the way the raid was carried out which resulted in 
many civilians being killed and property destroyed (R. 212K Tilherv he arrived 
in April, Kunitake reported that the Central Army Headquarters, Ordnance Depot, 
Supply Depot, Munitions Factory (all grouped together in Higashiku just outside 
the city), the railway center, the piers, docks, warehouses and harbor installa¬ 
tions were not destroyed (R. 245, 246). 

Cremation of the Bod ies8 Gen. Yamayami was told to cremate the 
bodies because it was not only a "Japanese custom but also the remains would be 
easier to handle for reburial (R. 227, 228). The bodies were not cremated.in 
crematorium because the spot was isolated and the remains were in a decomposed 
condition (R, 231). 

Concealments Uchiyaraa’s subordinates did not tell him about conceal¬ 
ment plans as it was not an official matter (R; 228). He first learned about . 
it at a conference at the Oei Schoolhouse on the 12th of June 1945 and told the 
others to tell the truth because the concealment'plan was unwise. In this respect 
he concurred with the Tokyo headquarters (R. 203, 233-235)._ Uchiyama contacted 
Lt, Gray and made a truthful statement to him and told him in detail vhat he 
considered important and answered all questions (R. 203, 204, statement Ex, 5, 
herein). ^ 1 

Corrections in Statement (Ex, 5 : The word "firing squad" (Page 2 
of Exhibit) is corrected to read shot to death by rifleman (R. 243)• The state- 
merit that Prison Command sets the date, time and place of execution and reports 
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that it has been carried out (Page 2 of Exhibit) is incorrect (R. 243). The 
statement (bottom of Page 2) in respect to Commanding General approving a sentence 
is corrected to read that in Japan the Commanding General•cannpt approve or dis- 


approve a Sentence' imposed by court-martial; 
suspend it (R* 243, 244). ' 


In ease of a death sentence he can 


Final Statement ; During the time of the Nelson and Augunas matter 
Uchiyaina was concerned primarily with military problems.' It is just as difficult 
for him to understand American military court procedure as it is difficult for 
Americans to understand Japanese procedure. However, vhateVer the procedures may 
be, the final objective is to punish the guilty and set free the innocent .’(R. 247). 

Conclusion : • ' 

M the conclusion of the accused Uchiyama’s testimony, .the Defense 
offered to put on the wifness stand any of the accused, for questioning by the 
Commission without cross or direct examination. The Commission properly ruled 
that it was up td the Defense to decide if any of the other, accused took the 
stand and if they did th^y would .be subject to full cross-examination by the 
Prosedution, None of the other accused, took'the stand. 

lb should be noted that Defense Exhibit A, A-l, and A-2, a brief, 
was introduced in evidence by the defense (R. 22) in support of a motion of 
finding of, riot guilty that none of' the accused.committed a war crime as charged 
in the specifications and Bill of Particulars. v It is further noted that Defense 
Exhibit B. was introduced in evidence (R. 66) in lieu of cross-examination of the 
prosecution witness, Kikutaro Matsuraoto. 

4. Opinio n: 

Uchiyama 

Lieutenant General Uchiyama,' through his cpmmand functions, by his own 
acts and the'acts of his subordinates. Was chdriged‘in substance that he did: , 
Specification 1; ' Ml_lfu i' 3jjr'"arid .unlawfully 'permit, authorise, direct, and con¬ 
stitute illegal, unfair, false and null procee d ings against Second L ieute nant 
R obert Watson N elson 'arid Serge &nt A lgy'Stanley Aug unas; Specification 2, willfully 
and unlawfully approve illegal ,' unfair, false and n ull proceedings and sentence 
of .death by a ..Japanese military tribunal against Wlson and Augunasj Specification 

3, willfully and unlawfully order executed an illegal, unfair, false and null 
sentence of death Imposed upon Nelson and Augunasj Specification 4, and as con¬ 
vening and reviewing authorit y H e did will fully arid unlawfully fall a nd neg lect 

to take reasonable m eas ures to afford a legal. F air and imparti al trial o f certain 
charges against "Nels on ~and Augtfnas arid willfully and unlawfu ll y fail and neglect 
to take reasonab l e measures to af ford r a legal, fair, i mpa rtial and adequa te 
review of the proceeding against Nelson and Augun as; and, (applyirig to all speci- 
fications), did thereby contribute to unlawful killing of Nelson and Augunas. .« 
Uchiyama was found not guilty of Specifications 1 and 4, underlined, arid the words 
"and pnlawfully" preceding the verbs "approve" and "order" and "illegal" and 
"false and null" preceding the nouns "proceedings" and "sentence" in Specifica¬ 
tions 2 and 3.It appears that an anomaly exists in the findings of the Commission 
It should be noted that in related specifications of the other accused that the 
Cbamission 1 found them hot guilty of- the same words quoted herein. The following 
comments in connection with the legal effect of the finding of not guilty of the 
Commission of the words "unlawfully", "illegal", and "false and null" are also 
applicable to the other pccused in this case .with the exception of Specification 

4, Ogiya and Nakamichi. 


In construing a verdict the object is to arrive at the intention of the 
military commission, and when this can be ascertained, if it is consistent with 
legal principles, such effect should be given to their findings as will conform 
to their int#nfc’. In arriving at .the intent of the Commission, the verdict should 
receive a liberal ! rather than strict construction,, The findirigs and sentence are 
not to bfe'Construedas strictly as a pleading, but are to have reasonable intend¬ 
ment and coristridctionV. It jshould be construed with reference to the charge and 
specificationsj the evidence, the proceedings at the trial, and the entire record, 
arid if when so construed, it is definite and clearly expresses the intention of 


(p 24, Uchiyama et 7, Case #123) 


L : https ://www. legal-tools.org/doc/8l 



the, military tribunal and if otherwise legal, technical objections or mere in- 
accuracies of expression will not render it void. The reviewing authority is 
vested with sound legal discretion to see that substantial justice - may be done 
and no sentence need be disapproved solely because a specification, as affected 
by the Commission's findings, is defective if the facts alleged therein and 
reasonably implied therefrom constitute a criminal offense. . The reviewing author¬ 
ity is not at"liberty to indulge in conjecture respecting the grounds of the find¬ 
ings and sentence and to add to its terms by inference or reference - to extrinsic 
facts (See "23 CJS, pp 1107, 1108" and "A Manual for Courts-Martial, US Army, 

1928, p 74"). • 

In - determining the intent of the Commission, upon the principles hereto¬ 
fore stated, it is the duty of the' reviewing authority to apply a liberal con¬ 
struction to the findings and sentence and to uphold it if consistent with* legal 
principles. It appears that the Commission thought it was finding all of the 
accused guilty of a crime under, the laws and customs of war or international law 
or they would' not have found them guilty of the charge and sentenced them from 
death to three years. By. finding the accused guilty of the words in .the charge 
"did violate? the Laws - and Customs of T "ar " the Comnission thought the acts as 
set out in its findings were a breach of international law and thus unlawful. Iri 
view of the fact the Commission found the accused not guilty of the -words "unlaw¬ 
fully", "illegal"; "false and null", the question arises as to whether the findings 
are responsive to, and cover the crime charged, ^.whether 'the acts of which the 
Commission found the accused guilty, constitute a crime, or whether the findings 
and sentence are so uncertain and unintelligible as; to be void. 


' - In view of the conflict, of evidence as to vhether Otahara obtained the 

signatures and thumbprints of Nelson and Auguhas to the interrogations reports 
fraudulently and 1 as-to whether or not the evidence set out in the Various reports 
prepared by him -were true, it is clear -why the Commission found the accused not 
guilty of the word "fraud". It is not ds clear, however, what the Gommission's 
legal intent was in finding the accused not guilty of the excepted words and 
finding them guilty of the remaining words in the specification and of the charge. 
In view of the theory of the defense that the order, sentence and proceedings were 
lawful, legal and valid under Japanese law and thus legal under international law, 
the Commission may have intended by finding the accused not guilty of the excepted 
words that the order, approval, proceeding and sentence were lawful, legal and 
valid only under Japanese law;. In reviewing the entire record it appears that 
the accused herein did substantially comply with Japanese, law. If this was the 
Commission's intent, it erred for the reason that the excepted words are governed 
by the charge, and the acts complained of in the specifications are violations 
of the laws and custoifis of war or international law and not the law of any one 
nation. Ttye charge merely indicates that the accused is alleged to have violated 
the laws and customs of war and the specific facts and circumstances relied upon 
as constituting the violation Of international law are set forth in - the specific¬ 
ations. (See "A Manual for Courts-Martial, .US Army, 1928, p 16"). Thus the 
association between the charge and specifications is such that the Commission 
has in effect found the accused herein not guilty of the jajords "unlawfully",. 
"illegal", "false and hull" under the laws and customs of war. In addition it 
may be stated that if all'the specifications under the charge are fatally defective 
the charge also will fall. * 

Further, the Commission. - may have intended, that its findings of not 
guilty of the words'"unlawfully", "illegal" and "null" did not imply the affirma¬ 
tive such as lairful, legal and valid, or that they were mere surplusage, and that 
the remaining words were sufficient to import a. crime or equivalent in meaning 
but signified a. different or lesser degree of guilt - . 

1 ’ m 

Disregarding the excepted vrords the Commission found that Uchiyama 
(Specifications 2 end 3) "did violate the laws and customs of war", under the 
Charge, by his own acts and the acts of his subordinates, In that (Specification 
2) he did,willfully approve an unfair proceeding and. sentence of death against 
Lieutenant Nelson and Sergeant Augunas, American flyers, by a Japanese tribunal; 
that (Specification 3) he did willfully order executed an unfair sentence of 
death imposed upon Lieutenant Nelson and Sergeant Augunas; and (Specifications 
and 3) did thereby contribute to the unlawful killing of the said American flyers. 


(p 25, Uchiyama et 7, Case ^23) 




PURL: https://www.legal-tools. 0 rg/doc /8 






The acts of Uchiyama in approving the proceedings and sentence of death 
of the Japanese tribunal and ordering executed the sentence of death are not in 
themselves mala per se. To hold otherwise would mean that General MacArthur's 
acts in approving'a proceeding and sentence of death of an American military- 
commission and ordering an execution in these war crimes trials would involve 
evil purpose and criminal intent. The question to be determined is vhei’ier the 
additional descriptive words in the specification; as affected by the Commission's 
findings, are sufficient to make the acts of the accused a criminal offense. 

In discussing the criteria for determining the collective guilt in the 
Number g trials, Mr. Justice Jackson, the American Chief Prosecutor, in his 
opening statement'said.the acts of the accused were similar to those that would 
test the legality of a cmbination . of conspiracy* The acts of the accused would 
contemplate illegal methods arid illegal ends and the 1 crime would be to combine . 
with others and to participate in the unlawful commoft effort, however Innocent 
the personal acts of the participant, when considered by themselves (The'Nurnberg 
Case'as presented by Robert H. Jackson, pp 108-109),*. In Ex parte Quirin, 317# 

US 1, 36,. 46, the petitioner charged that the trial' before tie American Military 
Commission was unlawful, but the Supreme Court stated that Specification 1 was 
sufficient to charge all the petitioners with the offense of unlawful belligerency 
under the laws and'customs of war; Further the Supreme Court in thecase of 
Yamashita v, Styer, 66 S, Ct. 340, 344 said "we consider here only the lawful 
power of the Commission to try the petitioner for the offense charged." 

In'similar cases involving the trial of Japanese, before American Military 
Commissions, vho participated in the trial and sentence of death of American flyers 
before a Japanese tribunal, the Commission found the accused guilty of words in¬ 
volving criminality. Thus in the case of General Sawada et al, (the-Doolittle 
case), the Commission found the commanding general guilty of having American 
flyers tried on false and fraudulent evidence end excepted the vords "knowingly" 
and "willfully". The members of"the Japanese Military Tribunal, with no exception 
made, vere found guilty of "uniawfully", "willfully"> trying and prosecuting, 
without a fair trial, certain American flyers and sentencing them to death. In 
the case of General Isayamaya et al, the accused were found guilty of participating 
in an "illegal" and "false" trial and "unlawful" killing of certain American flyers.; 
and in the third trial. General Tanaka et al, the Commission found the accused 
guilty of "willfully", "unlawfully" and "wrongfully" committing cruel, inhuman 
and brutal atrocities against Major Hauck by participating in and permitting an 
"illegal", "unfair", "false and null"'proceeding and sentence of death.' In the 
case of US v. Ito et al. Case No, 251, not yet reviewed by this command, a pro¬ 
secutor and three members of a Japanese tribunal were found guilty of practically 
identical charges and specifications as originally submitted in the case herein. 

The Commission, however, found the accused guilty rather than not guilty of the 
excepted words herein. Although not'similar in respect'to the facts, the Com¬ 
mission in the case of US v, IwasakL, Case No. 391, riot yet reviewed by this com¬ 
mand, denied a special plea of the defense that Specification 2 did not constitute 
a criminal offense because the word "unlawful" was not contained within the spec¬ 
if icatiori. Notwithstanding the ruling of the Commission, the prosecutor*after 
consulting with the individuals in his office vho pass on specifications, re¬ 
quested and received permission Of the Commission to amend Specification 2 by 
adding the;word "unlawful". R 19 . Apparently the manbers of the prosecution 
staff in the above cases and in the instant case deemed that the acts of the 
various accused were not per se an offense and that it was necessary to - include 
in the specification words of criminality such as "unlawful", "illegal", etc. to 
makethe act of each accused a criminal offense. 

Where the act charged is not per se an offense, wards such as "assault", 
"wrongful", "unlawful" or the like must be used in the specification or remain 
in findings to make- the-act a.'criminal offense and the failure to use such words 
is a fatal defect. 35- SR 329. 339 ; 15 BR 105; 111; 12 BR 6 1; 64; 34 BR 367, 380; 

40 HR 347, 350; CM 113535 and 130811; Dig Ops JAG, 1912-1914, Sec 451 (8); 1 Bull 

JAG 18; 2 Bull JAG 17; 6 Bull J-'G 177. See also 31 CJ, pp 701, 702. In. the cit- 

ations Underscored the charge ves the "violation of the 95 th /article of Vfer ff and 

the "violation of the 63d Article of War" respectively and the only specifications 
under each, of these changes was - deemed fatally defective because of the failure 
to allege words of criminality.; The Board of Review by holding the findings of 

* ' , 
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guilty could not be sustained under the charge and specifications in effect rul-ed 
that the words in the charge did not cure the defect in the specification. Clear' 
ly the words in the charge in this case "did violate the laws and customs of war" 
do not supply the necessary words' of criminality for the specifications and- these 
words in the charge are in fact dependent upon the facts end circumstances relied 
upon in the specifications‘as constituting the violation alleged. - 

Assuming that the specifications originally only included the words that 
the Commission fouhd the accused guilty^ and disregarding the legal intent of the 
Commission in finding the accus ed not guilty of the exc ept ed wbf ds, the question 
arises whether the remaining descriptive words "willfully" and: "unfair" imply the 
words unlawful or wrongful and thus be sufficient to make the' acts of the accused 
a criminal offense. The word"willfully" is employed as descriptive of the of¬ 
fense (31 CJ p 698 ) and its meaning should be separately ascertained by the con¬ 
text in which it is used (U.S.v. Murdock 290, US, 389, 395, 54 S; Ct 223, 78 
L. Ed. 381). It is an abstract term and has been defined invarious ways as set 
out in its definition in 68 CJ, p 290, to wit : 



" n Jhen used, in criminal or penal statutes or-the criminal 
' law, 1 and* seme times in pleadings in tort actions, when 
used to describe acts which &tall be punished criminally, 

■or with reference to viol at ions. ( of the criminal:law 1 , it" 
has been said that the wiord ’willfully* has'an understood 
and accepted, a restricted, or well defined, meaning; that 
it is a strong word, and is to be given some force, and is 
most frequently understood, not in a mild sense, but as 
conveying the idea of legal malice in a greater or less 
degree, being ordinarily used in a bad sense, denoting 
evil intention, and being sometimes used to mean perverse, 
deliberate design and malice. 'It has. been said that the 
word implies ability to do the act prescribed, a conscious 
wrong, a criminal intent, a deliberate intention or set 
purpose to omit to perform a required duty, a deliberate 
purpose to accomplish something forbidden, or deliberate 
intention to.injure, a determination toJ execute one's own 
wil l iri spite, a nd defiance of the*l aw, a pWpose to do 
wrong,'an evil 'design and purpose, ah evil intent or legal 
malice, an evil intent without justifiable excuse, an evil 
or improper motive, intent or feeling, a tort or wrong; 
knowledge and a purpose to do the wrongful act, malice, 
wicked purpose or perverse disposition,' or the idea of 
malice of a mild kind; that it includes the idea'of an \■ 
act intentionally done with a bad,' or a wrongful, purpose, 
or with a de sign to injure an othe r, with knowledge it is 
unlawful. ^ or one committed out' of mere waritonness or 
lawlessness; and hence more than knowingly, intentionally, 
purposely, or negligently; of voluntarily. In the parti¬ 
cular connection in which the word is used "willfully" 
may be construed as meaning causelessly; contrary to duty ;5 
corruptly; for no cause or reason; in an obstinate manner; 
in bad faith; inflexibly; intentionally and tortiously, or 
unnecessarily; in violation o f law? ” knowingly an d jdth 
evil intent, or stubborn purpose; knowing one has no right; 
obstinately; perversely; purposeLy and deliberately, or ' 
with an evil intention; selfishly; stubbornly;' unlawf ully;^ 
wantonly; v-dth a bad, evil, or guilty, purpose, or a de¬ 
liberate intent to do a wrongful act Vdthout justification, 
a malevolent purpose or'motiv e, an intent to do'sgm e_act ^ 
in Violation, of the'law/ V5' or criminal ,.V° evil,77 unlawful , 
wicked, or wrongful, intent, or legal malice, especially 
if the forbidden act is wrong in itself, of involves moral 
turpitude; wdth deliberate intention for which there is no 
reasonable excuse, of wrongfully; without grounds justifying 
the a6t, just cause of accuse, or justifiable, lawful, or 
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reasonable, excuse, or lawful," or legal, justification, 

reasonable ground for believing the act to be lawful, or 
regard for the rights of others; without regard to, or with¬ 
out yielding to, reason;'wrongfully.' ’’hen an act is done 
feloniously, maliciously,' unlawfully;99, or wantonly it is 
done willfully." (Numbers noted above refer to cases cited 
on the statement set out in the definition. Emphasis supplied). 

In addition the 1 following' c.ases ; hold that, '"willfully" means "unlawful" 
or'"illegal"? Bowles V. Jong, 57 F. Supp.'701, 709j Elmore v. State, 73 S.’V. 

2 d , 107, 108; 128Tex.,Cr, R 509; People y. Raider, 292 N.Y. 447; State v. Cook, 

176 S.E. 757> 207 NC 261; It has also been held cutting with a dangerous weapon 

with intent ,t'o kill in a verdict is sufficient to supply the'words "Willfully", 
"unlawfully" and "feloniously" (State v. Antoine, 1-80 So 465, 189 La 619). "7 

It should be noted that in many of these cases the holding is that 
"unlawfully" will supply the w^ord ."willfully" such as Howenstine v. U.3., 263 
F 1, (tiffin v. Fattcher, 127 Coriri. 686, 20 A (2 d ) 95, 134 AIR 7Q1 and cases found 
in note 93 of 31 CJ, p 698 , The theory is that if the act is unlawful, the will¬ 
ful intent is 'presumed. : '■ - 

Other authority holds that’ the' term •'iwillful" is hot supplied by the 
word "Qnlswfully", State v. Massey, 2 S;B* 445. 446, 97 N;C. 465} Messenger v. 
O’Hara, 189 Ill App. 48; People v. ; Farber (Cal)’77 P (2d), 921, 923; that 
"willfully" is not synonymous with "unlawfully", as a nan-may do many things 
"willfully" vAiich are not "unlawful", and he may do many- things "unlawfully" 
which are not "willfully" done; State v; Hussey; 60 He, 410, 411; State v-. 
Townsell, 50 Term, 6, 7; Jbnep v. State, 9 Tex., App.; 178, 179) and that "will¬ 
fully" and "unlawfully^ are not' sjaionymous because "willfully" means intention¬ 
ally and designedly, and "unlawfully" means without legal justification;. State 
v. Vanderveer, 196 P.'650, .115 TS fesh,. 184; In re Hege, 172 SE 345, 347, 205 NC 
625; State v. Holiday; 182 S7T (2d) 553, 554; U. S,. v. Edwards, 43 F; 67;'Grand 
Trunk Ry. Co. v, U.S., 229 F. 116, 119; U.S. v. Murdock, 290 US 389, 394, 54 S. 

Ct 223, 78 L. Ed. 381. ' 

' The word; "willfully", in offenses involving turpitude means with evil 
purpose, criminal intent, or the like, but it is often used without such impli¬ 
cation in denouncing acts not in themselves wrong, and denotes that which is 
intentional, knowing or voluntary, as distinguished from accidental'and that 
it is .employed to characterize conduct marked by careless disregard whether or 
not'one has the right so to act (U.S. v. Ill, Cent, Ry. Co,, 303 U.S., 239, 242, 

243, 58 St. Ct. 333,'82 L. Ed. 773). Thus it appears that "willfully" means 

wvith criminal intent, or intentionally doing an "illegal" or‘."unlawful act" 
when the act involves .turpitude or is mala per se and otherwise if the act in 
itself is not wvrong,' This basic difference is'best expressed in Towvnsend v.' 
U.S., 95 F. (2d) 352, 3.57, cert denied 303 U.S. 664, 58 S. Ct. 830 , 82 L. Ed. 1121, 

where the court after settirig. out the various way "willfully" had been defined 

in United States v. Murdock, supra, said: 

"It wall thus be seen that the court has ascribed three 
• general meanings to the word ’wrillfully’ and has recognized 

two other meanings. Appellant contends that under the 
statute here involved the first meaning mentioned by the 
court, namplj', ’done with a bad purpose*, is controlling. 

The cases cited by the Court support that'meaning and 
similar holdings are found in other cases, but, even though 
it applied that meaning to the peculiar facts of.that case, 
it Is clear that the court did not intend to limit the 
application of the word *willful* in all cases to ’acts 
done with a bad purpose’. The meaning of the word depends 
in large measure upon the nature of the criminal act and 
the facts of the particular case. It is only in very few 
criminal cases that ’willful* means ’done with a bad purpose’. 
Generally, it means ’no more than that the person charged t 
with the duty knovrs what he is doing It does not mean 
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that, in addition, he must suppose that he'is breaking 
the law* 1 American Surety Co*, v. Sullivan, 2 Cir., • 

7 F« 2d. &05, 606.,, In Unit ed States-v.* Edwards, C.C., 

43 F. 67 (cited by appellant), the* court said: 1 'Willfully’ 
means'with''design, with some degree Of deliberation.’ In 
Grand Ti’unk Ry. Co. y. United States, 7 f Cir'., 229 F. 116, 

119, the court said: ’The word ’willfully’, as used in 
the a.ct, has a number of times engaged the attention of 
the courts, and has .quit?, uniformly been held not to re¬ 
quire an evil intent, but 'only that the defendant should 
havepurposely or intentionally failed to obey the statute, 
having knowledge of the, facts.’” 

" * 1 . . • l 

The acts herein approving a proceeding and sentence of death and order-i 
ing executed a Sentence of death .clearly-are not ones involving turpitude or are 
mala per se. As used-in; finding herein willfully means intentionally or that ' 
General Uchiyama knew -what^he was doing. The Prosecution in'its brief, page 5, 
Concurs in this definition of the word "willfully", and thus intended.that it v 
meant, in the specifications, that the, accused act was intentional, that he knew 
what he was'doing. , ■ 

■ "The remaining adjective in' the specification is the word "unfair" which 
modifies the nouns', proceedings and'sentence.. The criteria‘of» a fair trial for' 
POW' appe&r in Part 3, Art-. 60 to 67 , of the Geneva'Convention.’ The Supreme Court 
in the case of Yamashita v._ Styer, 66 Sup. Ct.. 340, 351. holds that these articles 
dp npt apply to pr'ecapture offenses, but only to offenses committed after capture, 
Such Provisions’’ are' therefore not applicable here. However the Supreme Court in 
note 10 on page 352, said: , . v . 


"One of the items of the Bill of Particulars, in support, 

: ? " of the charge against petitioner,/specifies that he per- , 

mitied members of the armed forces under his command ta 
try and execute three nai-med and other prisoners of war, 

’subjecting to trial without prior notice to a represent¬ 
ative of the protecting power, without opportunity tp de-, 

fend, and without counsel; denying opportunity to appeal / 
from the sentence rendered; failing to notify the pro- 
. tecting power of the sentence pronoucned; and executing 

a death sentence without communicating to the ■representative 
• 1 of the protecting power the nature and circumstances of the 

off ense charged’ . ‘It might he sugge sted that .if Article^ 6 0„ 
is inapplicable to petitioner it I s inap plicable, In the cases y 

> A - Specif led, , a nd that hence hd co u ld not be lawfully ,held_pr 
co nvicted on a charge of, faljrhg to :require .the notice; , 
provided for in Article 60,'tc bo given. . .But apart from 
- thT£ : consIderatibnV independently of the notice requirements, y 
of the Geneva Contention,' it i s a viol ation of the law of 
war, '"on w hich there dould be a conviction i f supported by 
evidence* to inflict capital punishment on prisoners of war _ 
without afford ing to them oppo rtunity to make a defens e." 

• (Bnphasis- supplied)". ’ v : . • 

.It should be noted that the Supreme Court.states that as Article 60 
.‘.is not applicable to lfa.ma.shita, it would, not be, applicable to the • Americans 
'■'ito0;#®j:e .tried before Japanese Military Tribunals. It follows therefore^that 
as the accused were hot charged with a violation of Article 60 that the - merican 
flyers hereiriwere tried as suspected war criminals and not as prisoners of war. 

Although' Tenashita'’ -wds not found'guilty of .the specification set out above, 
nevertheless the American flyers, herein, whether suspected war criminals or 
PCF, were entitled to an opportunity to make a defense or otherwise the hearing*, 
would.be unfair. ’ ’ ’ - 

Unfhir, standing alone in a'specif ication would be- used in its broadest 
sense. It has been defined in 65 CJ-,-p 1229 tp rraean: • • 

- » . • * • ' - ' t» 

"Dishonest,- exacting, hard, illiberal,..partial, prejudiced, 
or ungenerous; disingenuous; fpaudulept,- illegal, 6r un¬ 
just; unreasonable; using or involving trick or artifice. 
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In its broadest sense this .word would imply the necessary incriminating^ 
language to hold that the proceeding: as well’ as the sentence was illegal and 
fraudulent* Thus the acts of the accused would constitute, if the words "will- ' 
fully" arid "unfair" were used alone in the specification as originally submitted, 
a crime under international law in that he "willfully" or intentionally approved 
an "unfair" or /illegal" and ^’fraudulent" proceeding and-sentence of death and 
"vdllfully" or 'intentionally, ordering executed an "unfair" or "illegal" and 
"fraudulent" sentence of death. • 


In the instant case the words "willfully" and "unfair" were.not used 
alone in the’specification tut used together with other descriptive words and 
terms. Thus the specifications used the words willfully and unlawfully together, 
in describing the verbs "did", "approve" and "order executed" and the adjectives 
"illegal", "unfair",, "false and null" in describing, the "proceeding".and "sentence". 
The meaning of one descriptive word, in a statute, or in a specification, must be 
construed in connection with the descriptive words with which'it is associated. 

This is based upon the obvious reason .that if the legislature, or the ones who 
drafted the specification, had intended the' Word to be used in its unrestricted 
sense, they would have made, no'mention of the other words. . In the case*of St. 
touis SFR Co. Vi U.S., l69'F. 69, 71, and cited with the approval by the Supreme 
Court in U.S. v. Cent. Ry., 303;U.S.'239, 243, it was held that "willfully means 
something not‘expressed by knowingly, else bojbh would not be used conjunctively."- 
The words "unlawfully", "illegal" and "fal?e and null" therefore cannot be re¬ 
garded as surplusage as each would have its'swiPconnotation; A legislature is 
presumed to use no superfluous words in a statute, and the. courts will not inter¬ 
pret a statute in such a manner as to regard necessary parts thereof as surplusage. 
Platt v, Union Pacific Ry., - 99 U.S. 48; Howell v. Port'of N.Y., 34 F. Supp. 797, 

800, By analogy the same statement can be made herein, substituting the word 
prosecutor for legislature, and reviewing authority for court. Under this rule 
of construction the word "willfully" clearly would not include within its meaning 
the word "unlawfully" and the word "unfair" would not include within its meaning 
"illegal", "false" and "null". Certainly this would be true when the Commission 
excepted and found the accused not guilty of the words "unlawfully", "illegal", 
"false and null" in its findings. 


' This construction clearly eliminates the word "unlawfully", as-heretofore 
defined, from the definition of "willfully" and leaves it meaning only intentional. 


The term"illegal" in its common acceptance signifies that which is 
contrary to law as distinguished from rules of procedure, 42 CJS 382, and "null" 
means "invalid; nugatory; of no efficacy, force or effect; of no legal or binding 
force of validity; useless, void" (46 CJ 832). "False" has been defined to mean 
fraudulent»and to characterize a wrongful or criminal act, such as involves an 
error or untruth, intentionally or knowingly put forward, or as a mere pretense 
set up'in bad.faith and without color of fact (35 CJS, p 495). The adjective, 
"unfair", would therefore have eliminated from its definition the meanings of 
the words "illegal", "false" or "null" as defined herein. 


The legal effect or intent of the Commission in finding the accused not 
guilty of the excepted'words is best expressed in the case cf Private Millard T. 
Johns, 12 BR, 133, 134, wherein the Board of Review said: 


"Under the long recognized doctrine that an accused is 
acquitted^ of all material alleged above vhich are excepted 
by a court martial in its findings (par. 2, Sec.. 1560, 

Dig, Ops, JAG, 1912-30) the.accused herein was acquitted 
by the court of all the material allegations which are . 
excepted by its findings, namely assault with intent to . 
cjlo bodily harm with a dangerous weapon, .in violation of 
the ,93rd Article of War. By excepting in its findings 
the words assault and any other word or words stating or 
implying that the action was wrongful, unlawful or 
felonious, the legal presumption arises that the act .' 
was lawful and innocent (par. 4, Sec.. 1471, and par. 4, 

5, Sec, 1559,-Dig. Ops. J/G, 1912-30," 
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Under the doctrine as expressed in the'above case, the findings of the 
Commission in Specification 2, of Gfen. Uchiyama, would be that the accused 
"willfully" (or intentionally) and lawfully did approve a legal,'(in accordance 
with law as distinguished from the tules of procedure), "unfair", true (based 
upon truthful evidence net fraudulently obtained), valid (having legal or binding • 
force of validity and tffeot) proceeding and sentence of death imposed upon 
lieutenant-Nelson tod Sergeant 4 Augunas, by a Japanese Military Tribunal and that 
he did thereby contribute to the unlawful killing of Lieutenant Nelson and Augunas. 

Taking in effect the Commission’s finding, it can be readily seen that 
an absurd conclusion would be reached if it was determined that the word willfully 
includes within itd definition the meaning of the vrord unlawfully and the adjective 
unfair would include within its meaning the words illegal, false tod null* 

The Commission did find the -accused guilty of the phrase "and that he 
did thereby contribute to~ the unlawful killirfe Qf Said American FW’s ." An unlawful 
killing must be such as would naturally, logically, projamately result from some 
unlawful adt'df be an act which is not justifiable or excusable by law (State v, 
Menko (Ohio), 46 N.E. (2d) 469 , 470; State v. Wetter (Idaho), 83 P 341; tod Black 
v. State (Ohio)} 133 N.E. 795). The use of the word "thereby" in the quoted phrase 
makes it a concltision which must be-supported naturally, logically and proximately 
by the facts Set out in the preceding part of the'Specification describing the' 
alleged horiicidai acts. 'In a complaint-for libel, in the case of. Schoepflin v;- 4 ’ 
Coffey, 56 N.Ei 502, 503, 162 N.Y. 12, it was alleged'that the defendant made the ' 
slanderous Statement in the presence of two reporters, and, thereby defendant 
caused such statement to be published; tod the appellate court held that "thereby" 
will be construed'in the sense of "by that means" or in consequence of the pre¬ 
ceding allegation, and h,ence the averment was. a conclusion as to the effect or 
result of the facts previously alleged. Another case on the same point, Daniels . 
v. State (Fla), 41 So.. 609 , 611, the facts and opinion of the court, as set out 
in 41 Words and Phrases, p 533, are as follows: 



"Where an indictment charges that D. ’did unlawfully and 
from a premeditated design to effect the death of one G.,. 
itiake an assault on the said G., and a certain pistol. 

Which then and th ere was loaded with * * * leaden ballets 
ahd by him the. said D. had and held in his hand, he, the. 
said D., did then and there unlawfully and .from'a premedi¬ 
tated design to effect the death of the, said G.,. shoot off 
and discharge at and upon the said G., thereby and by thus 


* charged to have'been perpetrated from a premeditated design 
to effect death, although the words ’from a premeditated 
design to effect death’ are not repeated when the'infliction 
of the mortal wound is charged, since these words, previous¬ 
ly alleged, are connected with the mortal stroke by the 
words ’thereby and by thus’. . The word ’thereby’ in the 
indictment signifies ’by that means’, or in consequence of 
the preceding allegations, and refers to all that precedes 
it, both as, to the act of firing the pistd and to the pre¬ 
meditated design with which the pistol was discharged." 

(Elnphasis supplied). 

0 

The court in the above case defined "thereby" in the same manner as Schoepflin v. 
Coffey, supra, and although it does not state in so many wards that the phrase 

beginning with "thereby" is a conclusion, the implication is clear from the state¬ 

ments made by the court in its opinion. 

. The homicidal-acts of Gen. Uchiyama in Specifications 2'and 3 as submitted 
and alleged are that the .accused ’’did willfully tod unlawfully approve illegal, 
unfair, false' and null proceedings and sentence of death against Lt. Robert Watson 
and. Sgt..Algy Stanley Augunas,. American FW’s, by a Japanese'Military Tribunal', 
and "did.willfully andunlawfully order executed an illegal, unfair, false and 

* - * 
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null sentence of death imposed'upon Second Lt, Robert Watson Nelson and Sgt.^Lgy 
Stanley Augunns, American FV7’s, by a Japanese Military Tribunal''^ The phrase be¬ 
ginning with "did thereby" foilowing these allegations is a conclusion, and not 
part of the description of the alleged homicidal acts, under the authority sub¬ 
mitted herein, for the reason that "thereby 1 ' is used in the sense of "by that 
means" or "in consequence of the preceding allegations" and is 1 therefore a con¬ 
clusion as to the effect or result of all of the homicidal acts previously alleged.■ 
Compare these specifications with Specification 4, Ogiya and Specification 1, 
Nakamichi where the "illegal killing", is alleged as part of the homicidal act. 

As submitted to the Commission'the.’•unlawful" killing is amply supported by the 
acts previously set-out in • Hie specification and under the opinion of Daniels v. 
State,- supra, the word "unlawful" would hot have ha„d to be pleaded because the ' 
word "killing" would refer to all the acts that precedes it. The specification, 
as finally affected by the Commission’s findings, no longer contains in the 
allegations of the homicidal acts the words "unlawfully", "illegal", "false and 
null" and as the.remaining descriptive words, "ivillfully" and "unfair", as used 
in the specification dp not include in their meaning the wards with vhich they 
were associated, there is nothing left in'the; allegations to support the conclusion 
that the killing was unlawful. The Commission therefore erred in finding that 
the accused was. guilty of the word "unl&wful" preceding'the word "killing". This 
conclusion is further strengthened when the implication of the Commission’s act 
in finding the accused riot guilty of the excepted Words is taken into consideration ? 

A trial may be "unfair" in two ways. One fn which the acts of those who 
participate in it are such that this trial itself would be considered "illegal", j ■ 
"unlawful", p-r "false and.null".- Thus in,this sense a fair trial, would be a 
legal trial if conducted in all material things in substantial confb’rmance to 
law or one wherein the legal rights Of the accused are safeguarded arid respected 
(People v. Ephraim (Cali), 245. P 769> -7745 People v. ’?olf (N,Y.), -76 N.E'., 592, 

595; Flynn v. State (Qkla.),'133 P 1133; Johnson City v. Wildwood (N.J.), 184 
A 616). All of the accused herein Were found not guilty of an "unfair" trial in 
this sense in view of the findings of the Commission as to the excepted words 
and their legal intent as’heretofore set out. In the other sense the unfairness 
would be a defeqt in-the procedure’or a practice complained of which might lead 
-to a denial of Justice (Vajtauer v. Conn., 273 US 103,'47 S. Ct 302)V ' Such a 
.-defect or practice, not; per-ise "illegal" or "unlawful", could only be corrected 
if properly raised on appeal and result in the case having to be retried. Thus 
an accused waived, his right;to object to the alleged prejudicial conduct of the. 
judge when he failed to object to it in the trial below and raised it for the 
first time on appeal (U;S., v Domres, 142 F. 2^ 477). Further irregularities in 
the appointment counsel, matters connected with the jury, conduct and remarks of 
the court or counsel, all of which may show partiality or prejudice, cannot be 
raised for the first time ion appeal (24 CJS pp 268, 269, 291, 295, 299). 

T# e‘ accused herein were therefore found guilty of the type of unfairness 
which resulted in a harsh or severe sentence of death resulting from a'defect in 
the. Japanese legal procedure not deemed by the Commission as "illegal", "unlawful" 
or "false'? .or "null" under the laws and customs of war or for partial or prejudi- ' 

• cial act's-jy'riot of the character, as determined by the Commission, to be "unlawful", 
"illegal" ."false" or' "null.".' The unfairness, of whiGh Hie’act of accused' herein 
wfere found guilty would bej of the type which an American court would, if properly 
raised in the court below/ order a new trial. In the United States, or in any 
jurisdiction'for that matter, the partiality or prejudice:of those who participate 
in the trial, if not unlawful or illegal, would not constitute a crime. It should 
be noted at this point'that Kunitake, who actually made the review, was acquitted 
of Specifications 1, 2, and 4 and although found guilty’of ordering executed an 
unfair sentence it was judicially determined by the Commission that his review was 
adequate, The denial of a fair hearing is not established by proving merely that 
the decision was wrong, Chen Yow v. United States, 208 US 8, 28 St.'Ct. 201, 52 
L. Ed. 369> or "if military tribunals have lawful authority to hear, decide and 
condemn, their action is ..not subject .to judicial review'because they made a wrong 
decision on disputed facts (Yamashita v. Styer, 66 S. Ct, 340, 344,'345)» 

The acts of the accused are not per se a. criminal offense and the speci¬ 
fication as finally affected by the findings of Commission allege no facte or 
words'such as "wrongfully",, "unlawfully","without authority”, ‘"illegal", "fraudu¬ 
lent", "false and null" which are necessary and required to constitute a criminal 
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offense in violation of the laws and customs pf v®r# Such allegations if omitted 
or excepted may not be supplied by the proof (6 Bull JA(f l77j 70 mT^i~T3377 

Such'acts of unfairness that do hot constitute a crime under American 
jurisprudence, and in the instant case as a lesser included offense, can'.be held 
to be "illegal" and'"unlawful" under the laws and customs' of war, especially when 
such unfairness resulted in the death of- captured American flyers« Hie.reviewing 
authority, however, is without power to add words of criminality, and particularly 
in this case when'the Commission found the accused not guilty of the words "unlaw¬ 
fully", "illegal", "false and null" under international law. The defect here is 
fatal and not one the reviewing authority can. with sound legal discretion disregard 
by determining that the facts alleged in the'Specifications, as affected-by the 
Commission^ findings, constitute.a criminal offense. An. act or conduct, however 
reprehensible is not a crime unless it is defined and made a crime clearly and 
unmistakably (State v, Sanford (La.) 14 So (2d) 77&, 781). The Reviewing Authority 
is therefore constrained to hold that the acts upon which the accused were found 
guilty are not offenses in violation of the laws and customs of war. 

The above analysis of legal intent of the Commission in its findings of 
not guilty of' the excepted words in the specifications of General Uchiyema are 
applicable.to the other accused except'as herein noted. Even assuming that Spec¬ 
ifications 2 and 3 of General Uchiyama, as affected by the' findings of the Com- • 
mission, are sufficient in themselves to constitute an.offense in violation of 
the laws and customs of War, it further does not appear that General Uchiyama was 
found by the Commission guilty of any''crime when the findings of the Commission of 
not guilty,of Specification 2 of KUnitake ahd Specifications 1 and 4 of Uchiyama 
are considered. 

In Specification 2, Uchiyama: was charged under his'command responsibility 
for acts done by Kunitake as alleged in his Specification 2, Kunitake was acquitted 
of doing.these acts alleged but nevertheless Uchiyama was found guilty* Obviously 
if Kunitake was not guilty of the facts alleged, then Uchiyama could hot be guilty 
under command responsibility. The situation herein is different from US v. 
Matsumuro, Case No. 144, wherein it was held that a finding of not guilty of a 
subordinate in a previous trial is not conclusive in favor of the superior in ' 
his trial,,. The rule and authority cited in the Matsumuro case, supra,' enunciates 
the law where there are two criminal proceedings and the legal principles announced 
are not applicable in the instant' case where both the subordinate and the superior 
are tried together in a common trial. In the same proceedings where the same 
evidence is presented and the credibility of the witnesses is the same in respect 
to both -the subordinate .and superior*, a Commission cannot logically acquit the 
subordinate, and find the superior guilty of the subordinated, acts through his 
command Responsibility. The principle announced herein is an.exception to and 
does not overrule the rule as set out in the Matsumuro, case, supra. It is there¬ 
fore recommended that the Commission erred in finding Uchiyama guilty, of Specific¬ 
ation 2* This recommendation is further strengthened when it is considered that 
Uchiyama was acquitted, in Specification 4> of willfully and'unlawfully failing 
arid neglecting to take reasonable measures to afford a legalj fair.'and impartial 
trial; and willfully failing and neglecting to afford a legal, fair, impartial end 
adequate review of the proceedings and sentence of death. The approval of the 
proceedings 'and sentence of death is part of the review and the acquittal of 
Uchiyama of. Specification 4 is also an acquittal of that part of the review as 
alleged in Specification 2. 

✓ 

s In Specification 3, Uchiyama was found guilty of willfully ordering execu¬ 
ted an unfair sentence of death* This administrative act'to be unfair depends 
upon'a finding that the proceeding, the sentence of death, and the review were un¬ 
fair. , Taking into' consideration the Commission’s findings of not guilty of Spec¬ 
ifications 1 and 4, and the ; recommendations made herein for the acquittal of Spec-- 
iflcation 2, no finding remains upon which the order can be determined to be unfair. 
It is therefore recommended that Uchiyama-be acquitted of^Specification 3• 

’When the legal implication of finding the -accused:got guilty of Specific¬ 
ations 1 and 4 is considered, an additional reason can be given why the accused 
should be acquitted of Specifications 2 and 3*, By its acquittal of Uchiyama. of 
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Specifications 1 and 4 the'Commission judicially determined that the initiation o£U» 
the proceedings was lawful, legal and fair; that he took reasonable measures, bo 
afford a legal; fair'and impartial trial; and that he took reasonable measures to 
afford a legal, fair, impartial and adequate review of the proceedings and sentence 
of death.. If the "accused’s acts are riot unfair, but in fact fair; in Specifications 
1 and 4, it is difficult to see how his acts were unfair in Specifications 2 and 3 
when the proceedings, sentence of death and deaths are.the same in all four spec- 
ificatiQns. The danger of pleading the Same homicide in four closely related 
specifications i.s aptly illustrated by the "specifications herein. 

.For the refl&ns given in this opinion relating to seven of the accused 
and the further reasons applying to Uchiyauna Specifically, it is recommended that 
he be acquitted and'be found not guilty of Specifications 2-*and 3 and the charge. 

Kunitake 

It. Ren. Kunitake was- Chief of Staff of the Fifteenth Area Army, As 
Ren. Uchiyama. was not'in Osaka at the time Of the trial or execution, Kunitake ' 
acted for him in approving the trial and the death sentence.: Kunitake placed 
his seal on the duplicate copy of the execution order and had Uchiyama's adjutant 
put Uchiyamatg seal on the original, 

Kunitake was found not -guilty*of Specifications 1, 2, add 4. In Specific¬ 
ation 3 it was- charged that he did ( willfully and unlawfully ) order executed an 
( illegal ), unfair, ( false end null') sentence of death imposed'on Lt. Nelson and 
Sgt, Augunas. The Commission found him not guilty of the words' parenthesized 
and underlined. 

The opinion under the case of Uchiyama as to the effect of the Commission 
finding himnot guilty of the excepted words is adopted as part of this opinion. 
Ibis further noted that, the Commission excepted the word "willfully"., : The danger 
of splitting, the- homicidal act into several related specifications is; again illus¬ 
trated ih the ease Of Kunitake. In such type of pleading It is necessary in many 
Instances'that;a finding of guilty be made in-the related specifications in order 
to base a conclusion that the accused'-was guilty of a cr imin al act in the pthers. 
Thus, wher% the Commission judicially determined by acquitting'the accused (Speed¬ 
ification 2) of willfully and unlawfully approving an illegal, unfair and, false 
and-null proceeding, and (Sp 4) of failing And neglecting to take reasonable- 
measures to afford a legal, - fair, impartial, and adequate review against said 
American fliers, and the findings.and sentences against them, it does not follow 
that the Order' of execution was unfair. The execution order is the final act 
after the review and the approval of the proceedings and sentence of death, and 
if it is unfair, the review and approval of the death sentence likewise Would be 
Unfair. The fact that the Commission found that the approval of the trial and „ 
death Sentence to be legal and fair and the review adequate,, legal, fair, and 
impartial cancelled any determination that the order, to execute the fliers was 
unfair; It is therefore considered that for the reasons heretofore and herein 
stated, that the Commission erred in finding the.accused guilty of a criminal act 
under the Laws arid Customs of War in the. specification. It is recommended that 
the findings In respect to"’this specification be disapproved. 

Otahara 

* * 4 • # / . , • f 

;.The accused, Maj. Gen. Otahara, as the Chief of the Judicial Department 
of the'Japanese Fifteenth Area Army, was charged in substance with* Specifica¬ 
tion 1, by his official.acts,'between 15 May 1945'and 19 July 1945, he did will¬ 
fully ( and unlawfully) incite, inspire, recommend, approve and cause to be init¬ 
iated- and' commenced before a Japanese military tribunal ( illegal ). unfair ( false 
and null) , proceedings against Lt> Nelson and Sgt,. Augunas; Specification 3, 
during July 1945,' he did willfully ( and unlawf ully) incite, inspire, cause 
( direct and command) members of a Japanese military tribunal- to sent^ice.to death 
Lt. Nelson and Sgt. Augunas; at the time knowing ( that <the evidence and charges 
against them Were false and fraudulent) and that a fair ( and 1awful J trial would 
not be'afforded them; Specification 4, that having responsibility for the super¬ 
vision, direction and control of said Judicial Department, and the investigation 
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and determination ofcharges against captured enemy airmen, between 15 May 1%5~ 
arid 19 July 1945., he did willfully ( and* unla w fully ) fail and neglect, to take 
reasonable measures to afford ( a legal ),, fair and impartial trial of Lt, Nelson 
and Sgt. Augunas; applying to all specifications,' that he did thereby contribute 
to the unlawful killing of the said American prisoners of war. Otahara was. also 
charged with the same identical acts in Specification 2 as in Specification 1, 
and during the; same period of tine, while acting as Chief of the Judicial Depart- 
jneht pf the Second General Army with headquarters at or near Hiroshima. Qtahara 
was found not guilty of Specification 2 and the words in Specifications 1, 3 and 
4-parenthesized and underlined. . .. , 

• ' The record of this case shows that Otahara Was transferred on 1.2. July 

1945 and, officially, after that date he was the Chief of the Judicial Department 
of the Second.General Army at'Hiroshima, a. superior command of the Fifteenth' Area. 
Army at. Osaka, Gen.. Yamagami, Oj)tahar a * s successor ^ was officially, the. Chief" of! 
the'Judicial Department of the Fifteenth Area Army.after 12 July 1945, and.Captain 
Ono, the next in command, was acting as Chief of the Judicial Department (hiring 
the. period that no chief was-present. After-12 idly 1945, Kunitake complained 
to Capt. Ono about the delay in the trial (Ex. 39, pp 2, 3j 36, pp 7, 15!).. 

The facts are! clear that Otahara prior to 12 July 1945 acted in the 
capacity as prosecutor as well as .Chief of the Judicial Department of. the Fifteen¬ 
th- Area Army, and after that date he Was officially the Chief of the Judicial De¬ 
partment of the Second General. Amy, a superior comma.nd* - On 12 July 1945, prior 
to the trial, Otahara' was officially relieved of his duties as prosecutor and ,a/3 
Chief of the Judicial Department of the Fifteenth Area Army. The failure of the 
prosecution to. plead QtaharaVs capacity as Chief of the Legal Department of the 
Second General Army and as prosecutor in 'Specific ations 1, 3, and 4.might have 
caused the Commission difficulty in preparing its findings* It might be well- 
argued that the prosecution in-pleading Otahara 1 s capacity, as only .the. Chief of 
the Judicial Department of the Fifteenth Area Army limited the specification to 
acts committed by the accused prior to 12 July 1945. This factual situation of 
Otahara’s status and capacity may be the reason Why'the Commission fopnd' him not 
guilty of, the excepted words in Specifications 1, 3, and 4 arid not guilty of ' 
Specification 2. The same .acts are pleaded in Specifications 1 and 2 and they, 
other than the trial, occurred prior to 12 July 1945. . Thus the Commission in ' 
Specification. 2 apparently determined that as the acts occurred prior to his 
appointment as Chief of the Judicial Department of the Second General Army, on. 

12 July 1945, Otahara whs not guilty of this specification,. These statements 
will be further amplified in the discussion of each of the particular specifica¬ 
tions^ 

Sjj'ec if ic at ion 1 : Ac ting -as a: prosecutor Otahara made an investigation 
and recommended the trial'and death sentence. As Chief of the Judicial Depart¬ 
ment,. Fifteenth Area Army, he apprhVed these recommendations and obtained further 
approval from his commanding general, the Second General .Army, and the War Minis try 
These acts, which are the criteria necessary before the trial , can be commericed, 
all occurred prior to 12 July 1945* Iri this specification, Otahara was found 
guilty of other descriptive Words and phrases in the findings of the Commission 
not included in the specifications and findings of which Uchiyajna was foUrid guilty. 
.These are "incite. Inspire; rec.ominend, approve; and cause to be initiated and 
commenced". None of these, including "incite", which is defined in Webster<s 
New International Dictionary, "to move to action, to spur or urge on", imply that 
.the act itself is criminal. The proof is clear that Otahara did approve and 
.'recommend that Nelson ari'd' Augunas be tried before a Japanese military tribunal, 
and.-be sentenced to death, but he Was acquitted of any crime in connection with’ 
iuch approval arid recommendation by the Commission finding him not.guilty of the 
word "unlawfully". The retard does- not sustain that Otahara was the primary;or 
moving party in urging that Lt. Nelson and Sgt. -Augunas be tried before a Japanese- 
military tribunal., .The record is clear that Lt; Gen. Uchiyama -ordered the in¬ 
vestigation to be made by the'Kempei-Tai (Ex. -6, p i); ordered Otahara to person¬ 
ally make, an investigation (R, 199)$ and ordered the institution of the prosecu¬ 
tion .of the American fliers after approval had been obtained from Gen. Hata and 
the.War Ministry (Ex, 27, p 5)* Otahara did not, as indicated by the specifica- 
tion, upon-His own responsibility, cause the prosecution-to be initiated and 
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commenced, but strictly followed Japanese procedure and .obtained the approval of* 
the recommendation from his commanding general, the commanding general of the \ 
Second Army, General Hata, and the Y/ar Ministry. Such further acts as his obtain- 
ing these approvals^ the preparation of the' cliafrges and the arr'aigniftent forsis, 
and Gapt. Ono*s,’.the, second—in—command to Otahara, advice W the Kempei—Tai in 
connection with^ tiieir investigation, are alj. normal duties in connection with the 

work of the Judicial Department, it is difficult to see how Otahara*s acts were 
criminal for the type of proceeding given Nelsort and Augunas by the Commission 
finding him.notguilty*of. the words "illegal'* and "false and null", and when the - 
Commission acquitted both Uchiyama and Kuhitake, under' command responsibility, 
of Otahara*s acts in ‘this connection. Thus, Uchiyama, by the Commission finding 
him not gdilty of Specifications ,1 and 4, was acquitted of his own acts'and the 
acts of his subordinates (including Otahera^s) of linlawfully permitting, authoriz- 
ing, directing and constituting an •. illegal', unfair,' false and null proceeding 
against Nelson and Augunas, and of willfully and unlawfully failing ani neglecting 
to take reasonable measures to afford a legal, fair and impartial trial of certain 
charges (prepared by Otahara) against them. 


• • - * 

F °r the reasons given herein and the comments made under the opinion in. 
the case of Uchiyama .above, it is Considered'that the Commission erred in finding 
Otahara guilty of any criminal act. under the Laws and Customs of War in respect 
to this specification. It is reepmnended that the findings of the Commission in 
respect to this specification be disapproved. 


Specification 2 : 
this specification. * 


Otahara, as heretofore stated, was found not guilty of 


Specification 3 : There is no evidence that Otahara directly caused the 
three members of the tribunal to sentence Nelson and Augunas to death. The fact 
is that Otahara was found not guilty of the words "direct and command" in this 
specification. There is evidence that indirectly Otahara may have caused the 
members of the tribunal to vote for the death sentence. Part of the evidence 
presented at the trial of the American fliers was the recommendation and approval 
of Otahara recommending the death sentence; that this caused the members of the 
tribunal to vote for the death sentence is not sustained by the proof. Members 
of a Japanese military'tribunal exercise an independent judgnent in determining 
a verdict and sentence, but they may in'actual'practice follow the opinion of the' 
central (or higher) authority. (Ex. 36, pp 24, 29; . Ex, 39, p 47; R. 137). Bonno, 
a defense witness, testified that based upon his experience members of a. tribunal 
usually did not follow the recommendations of the Chief of the Legal Section (R, 
193). Apparently, members of.the tribunal follow the recommendations of the Chief 
of the Judicial Department if it has the'approval, of the higher authorities and' 
otherwise Sf such authorities do not. concur. In the absence of any other proof, 
it is determined that Otahara•s recommendation and approval, standing alone, would 
be too remote to base a conclusion that’ it caused the members of the Commission to 
sentence Lt. Nelson and Sgt. Augunas to death. Otahara's recommendation, occurring 
when he was still Chief of the'Judicial Department of the Fifteenth Area Army, of 
Capt. Ono, his next in command, as Law Member of the tribunal, and his appointment 
as Law Member, undoubtedly was a major factor in the military tribunal arriving 
at a sentence of death of Lt,: Nelson and Sgt, Augunas. The Law Member at a con¬ 
ference after the trial'is the one who explains first whether the verdict should 
be guilty or not guilty, and if he determines that the verdict should be guilty 
he gives his reasons as to vhat the penalty should be. The fact that Otahara on 
15 July ordered Shimamuna, the clerk, to obtain detailed instructions from Captain 
Ono, his former second-in-command, to find a secret spot at the' Yokoyaraa firing 
range, and Ono*s selection of this place of execution indicates, in absence of 
any explanation of these acts by either of the accused, that Onb was at least in¬ 
fluenced by Otahara to vote for the death penalty prior to the trial and, as law 
member, to persuade the other members of the tribunal to do likeva.se. Such acts 
on Otahara*s part were unlawful to such a degree that the trial was clearly 
illegal and null,,. However, as these acts of Otahara occurred after 12 July. 1945 
and when he was no longer the Chief of the, Judicial Department of the Fifteenth 
Area Army, it appears that the Commission determined that these acts after 12 July 
1945 were not covered by the specification by its finding him not guilty of the 
excepted words 4 It is therefore considered for the reasons heretofore and herein 
given that the Commission failed to find that Otahara committed a crime under this 
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specification. It is recommended that ,the findings in respect to this specifica¬ 
tion be disapproved. 


' Specification 4 : The failure and neglect of Otahara to take reasonable 
measures, in the supervision* direction and control'of the Judicial Department, 
and the investigation and the determination thereof, is alleged in this, specifica¬ 
tion, as the basis why Otahara did not afford the American, flyers a legal, fair 
and lawful trial. This same investigation liras the basis for Otahara*s recommend¬ 
ation of the death sentence as prosecutor and,approval thereof as Chief of the 
Judicial Department, These acts together with the preparation of the charges are 
a part of the criterion in the initiation and commencement of the proceeding.in 
Specification 1* AS the homicidal acts alleged in this specification are a part 
and included within the homicidal acts alleged in Specification lj it is recommend¬ 
ed that this specification be stricken as duplicitous and the findings of the 

Commission thereunder he disapproved, 

■ ' v ' • ■ • .✓ 

/ . ‘ 

Acts Not Charge d { In the opinion of. Gen, Uchiyama it was determined that 
the Commission erred in finding the accused guilty of the word "unlawful" preceding 
the'wbrd "killing". The same conclusion,, based upon the reasons previously set 
out, can be made;' herein. These specifications of Otahara could have been drafted 
to include the "unlawful killing", as part'of the homicidal act rather than as part 
of the conclusion. If this had b'een, done, Otahara's acts in ordering the American 
fliers to be beheaded, and their partial beheading at the .execution, would have 
been part of the homicidal act, Otahara's acts Yrere illegal and unlawful in that 
as a staff officer he had no authority to order the manner in which the American 
fliers would be executed, arid the beheading itself is'illegal under Japanese regul¬ 
ations. A trial, the sentence of death, its approval, and the order of.execution 
might be legal and lawful, but the execution itself, in the way it' is carried out 
be illegal and unlawful. 

The acts set out herein occurred after 12 July 1945 and at the time 
Otahara was officially Chief of the Judicial Department of the S e cond General Army, 
a superior command, and had been; relieved of his duties as Chief of the Judicial 
Department of the Fifteenth Area Army,- The Commission undoubtedly considered 
these acta part of the homicidal act in sentencing Otahara to death. The Com¬ 
mission erred in considering this evidence for the obvious reason that the accused 
was not charged with this offense and it is not included in any of the specifica¬ 
tions with which he was charged. 


Ogiya 1 3 Statement ; A statement of the accused Ogiya was admitted in 
evidence as Exhibit 3§. This exhibit was not admitted as a confession but as an 
affidavit, by the Commissi on (R, 127),- The SCAP and Eighth Array rules in respect 
to confessions, GenV Shaw's opinion that admissions in confessions against.co¬ 
accused are admissible in,evidence, and.the. decisions in the defense brief in 
conflict with Gen, Shaw's.opinion arc therefore not applicable to the question 
presented. The defense at the time of the trial objected vigorously to the 
introduction of this exhibit and in its Motion for Dismissal of the Findings .and 
Sentence again stated the same grounds in asserting that the Commission erred in 
admitting this. exhibit. The assertion by the defense that the exhibit was not 
signed by Ogiya and is therefore inadmissible is not in accordance with the 
evidence* Part Two of the exhibit is in the nature of an acknowledgment and 
was signed by Ogiya. In this part of the exhibit appears the statement, "The 
investigator just read my 14-page statement and I ’acknowledge that it is true 
to the extent of ray raemofy", and Ogiya's signature to the part.of the exhibit 
containing this quoted statement clearly cures any, defect that the statement, 

Part One Of the exhibit, was not signed. •. 

That the statement was taken without permission of defense counsel and 
therefore in violation of the ethics of the,American Bar Association was asserted 
by the defense as another ground With respect to; the admissibility of the exhibit. 

The Law Member ruled that although not in accordance with the customs in the 
United States there was nothing in SCAP or Eighth Army rules to prohibit it. Al¬ 
though such practice on the, part'of the prosecution would be considered unfair 
and improper in the United States, it"has. been considered by SCAP as necessary 
in order tdjsee that justice is meted -out' In accordance with the Potsdam Declara¬ 
tion, ,and it is .therefore considered proper • 

*• . 0 • * . . 
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The defense statement that Ogiya could not testify in a common trial - 
and that he would be further prevented frah doing so under the Exclusion rule 
is an error*. Ogiya could take the stand as a prosecution or a defense witness 
and there is nothing in SCAP or Eighth Army rules to prevent it. In: the Manual 
of Courts-Martial, US Army, 1928, Section 120-d, p 125, the rule under American 
Military Practice is as follows: 

"One of two or more persons Concerned in an offense is 
always competent to testify, whether he be charged, jointly ' 
or separately and whether .he be tried jointly or separately, 
and nether he be called for the prosecution or for the ■ 
defense;- except that he/can not, if on trial himself, be 
f called except upon his own request,- and if not on trial 
himself he may assert his privilege not to incriminate 
himself 

The same rule can be adopted in the trial of- suspected war criminals.' The fact 
that Ogiya gave this statement to help out-hie own position. Page ! of Part One 
of Exhibit 38, together with his statement in 1 'Part Two of the exhibit that he 
would testlfy, unconditionally and clearly that his statements were true if he . 
testified in court and that he would be able to testify to the truth, of his 
statement to thp prosecutor a t any time clearly imply that he desired and was 
willing to be a prosecution witness. Under such facts': Ogiya could properly 
testify for the ■prosecution under the rules cited herein, including the exception. 

As stated by the prosecution, in objecting to the introduction of affi¬ 
davits of defense witnesses without.their right cf cross-examination, a procedure 
was adopted by the Commission, based On considerations Of fairness; that an affi¬ 
davit could be introduced in evidence, but if the individual making the affidavit 
was in Japan and available he would be put on the stand for cross-examination. 

Upon the ruling of,the President of the Commission, the defense stated that it 
would produce any of the affiants that; the prosecution-desired to cross-examine 
(R. l6l). The Commission erred in not following its procedure and'allowing the 
defense the right to cross-examine 'Ogiya* It also erred under the rule stated 
in paragraph 3, Section 1, of the Rule Of Procedure of the Eighth Army, to wit: 

"The accused may take the stand as a witness or he may 
remain silent. If he takes the stand he may make a sworn 
or unsworn statement but in either case he will be subject 
to cross-examination on statement made, cross-examination 
. is nowise to be limited to matters brought^eut on direct 
examination," 

The rule a# set out above is applicable in case either the prosecution or the 
defense would pali one of the co-accused as a witness for or a.gainst one of the 
other co-accused in a common trial, k' statement-.or affidavit has the same purport 
as if the individual had taken the stand. Thus, to permit the prosecution to put 
a co-aecused*s ..statement in evidence as part of their case without cross-examina¬ 
tion would result in permitting the defense to offer a statement or affidavit of 
one co-accused limited solely to the defense Of another accused and not be subject 
to the cross-examination by the prosecution, ’Application of a rule of procedure, 
to be fair, must be applied equally for or against both parties and not for the 
benefit of one alone. 

It .wa.s unfair not to permit Otahara to cross-examine’Ogiya when it is 
considered that he, was the most hostile.witness appearing against’him. This is 
illustrated by the following statement in his affidavit: (EXy/38, Part 1, pi) 

"I may be forced in the prosecution to put most of the 
responsibility on you. If you have any complaint - to 
make-about General Otahara*s acts, it would-be better 
for you to tell me now so that I may have the whole^ 
story," 

Ogiya, as, supervisor of the execution, had a good reason to believe that he might 
be held primarily responsible for the atrocity committed in the -partial beheading 

• * . 4 
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of Nelson end Augunas.. Other evidence pointing to Otahara as the one who gave -the 
order to behead were hearsay statements,' and Ogiya's testimony directly made 
Otahara the one principally responsible for this cruel and inhuman atrocity.' 

Such evidence undoubtedly caused the Commission to sentence Otahara to death, 
where they might have given him a life, sentence based upon hearsay statements 
of other hostile witnesses. Any military commission trying.war criminal suspects 
should look with suspicion on accusations made;by one individual against others 
involved in the same act and determine carefully whether such accusation is actually 
true or is given for the sole purpose of falsely relieving himseLf of responsibil¬ 
ity. 

It is- recommended on this point alone that the findings be disapproved. 

Yaman akat . ' - 

Maj, Yamanaka was a staff ’officer and head of the Intelligence Section 
of the Fifteenth Area Army ,vath. headquarters, in Osaka. ~He~was the presiding • 
member of the Japanese military tribunal which tried Lt. Nelson and Sgt. Augunas 
on 18 July 19^5". 'It was charged til at he did, as presiding member of a Japanese 
military tribunal, Specification 1, during the course of an ( illegal) , unfair 
( false and null ) proceeding before said tribunal willfully ( and unlawfully ) 
adjudge and determine certain ( false and fraudulent) charges and evidence against 
Lt. Nelson and Sgt. Augunas, American prisoners of war, without affording than 
a fair'( and lawful ) trial; Specification 2, during the course of an ( illegal ), 
unfair, ( false and null ) proceeding did willfully ( and unlawfully) sentence to 
death Lt.-Nelson and Sgt. Augunas; Specification 3, that he "did willfully 
( and unlawfully ) fail to perform his duty as a tribunal member and did neglect 
to provide a Tlegal) , fair and'proper trial of Lt. Nelson and Sgt. Augunas; and, 
applying to all specifications, did thereby contribute to the unlawful killing- 
of said PW. (Parenthesized and underlined vrords indicate not guilty findings of 
the Commission). 

The opinion, under the case of Uchiyama, as to the effect of the 
Commission's findings of not guilty.of the. excepted vrords is applicable to 
the specifications of this accused. 

Taking into consideration that a Commission may find the accused not 
guilty of certain words and phrases, the danger of splitting the homicidal acts 
over several relatedASpecifi&Stions. is illustrated by the specifications of this 
accused. It might, have been easier for the Commission to have adjudged this 
case and much simpler to review if the prosecution had alleged the homicidal act 
in one specification. 

.* 

Specification 1 : The heart of Specification 1 was eliminated by the 
findings of the Commission in excepting and finding the accused not guilty of 
the words' "uniawfully 11 and "false and fraudulent" which describe the adjudging 
of the charges.and evidence; The Commission,* by its findings of.not guilty of 
these words, in effect found that' the- accused-lawfully determined certain charges 
and evidence against Nelson-end'Augunas., Such was his duty and it. is obvious 
that this act was intentional end not .criminal in character. Further,, the Com¬ 
mission by its finding, of not giilty of ell of the excepted words, determined that 
Nelson end Augunas were'lawfully and legally tried under the Lawp and Customs u,r. 

War, By determining that the accused lawfully adjudged certain charges and 
sentence against the. captured American fliers, this part of the specification 
can be eliminated, and all that is left is that during an unfair trial the accused 
did not afford the American fliers a fair trial. It is the same act as the accuse 
was charged with under Specification 3, es both specifications are affeqted y 
the findings of the Commission, and Specification 1 is therefore duplicitous. 

It is recommended that the findings in respect tb-this specification be disapprov 

Specification 2 : Accused was found guilty of willfully or intentionally 
(but lawfully) sentencing the captured American fliers to death without affordi^ 
them a fair trial. It is noted that the word "unfair" was not used as an adjectiv 
to describe the sentence of death, but was used only to modify,the noun ’proce - 
irig'». The Commission by its findings of not giilty of "illegfl" and 'unlawful , 
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determined that the trial was legal and the sentence lawful under International 
Law for acts committed in violation of the Enemy Airmen's Act (Ex, 16). 

. On the question of the .power of military tribunals to hear, decide and 

condemn, the Supreme Coupt of the United States in the case of Yamashita vs, Styer, 
66 s. Ct„ 340, 344, 345, said: 

"If the military tribunals have lawful authority to hear, 
decide and condemn, their action is not subject to judicial 
review merely because they have made a wrong decision on 
•i disputed facts« Correction of their errors of decision is 
t not for the courts but for the military authorities which 

are alone'authorized to review their decisions. See Dynes 
v. Hoover, 20’How. 65, 81j 15 L. Ed. 838$ Runkle v. United 
States, 122 U % S. 543, 555, 556, 7 S.'Ct. 1141, 1145, 1146, 

30 L, Ed. 116?$ Carter v. McClaughry, 183 U;S. 365, 22 S. 

Ct, 181, 46 H i Ed. 236$ Collins v. McDonald, 258'U.S. 416, 

42'S. Ct, 326, 66 L. Ed. 6^2 Cf. Matter of Moran, 203 U.S. 

96, 105, 2? S. Ct. 25, 26, 51 L.. Ed. 105." 

In the instant case, Kunitake. vho actually reviewed the proceedings and sentence 
of death, was acquitted' (Sp 4) of; willfully and unlawfully failing and neglecting 
to afford a legal, fair, impartial and adequate review of the proceedings and 
sentence of .death. The fact that the Commission found* the. trial legal, the 
sentence lawful and the review adequate cancels any determination that the accused 
committed a criminal offense under this specification. It is recommended that the 
findings of this specification be disapproved. 

Specification 3 s Ihe'basis'of this specifice.tion is the lawful duty'of 
the accused to'provide a legal, fair, and proper trial to the American fliers. 

The Commission, as affected by its findings, in effect found that he lawfully 
performed his duty and provided a legal trial, but failed to provide a fair, and 
proper trial: The failure to provide a fair and proper trial, vfoen the trial is 
itself legal, is an act on the part of the members of the military tribunal not 
sufficient in itself to make’the trial a nullity, but sufficient on review to 
send it back for a new trial$ that the Commission judicially determined that the 
unfairness in the trial was not criminal in character is shown by their findings 
of not guilty of Specifications 2 and 4 of Kunitake, vho actually made the review 
and Specification 4, Uchiyama. Thus a judicial determination that the review was 
adequate in approving the proceedings and sentence of death indicates clearly that 
the acts of the'members of the tribunal, vho were required to afford a fair and 
impartial trial, are not criminal. It is therefore considered that this specific¬ 
ation, as affected by the Commission's findings, does not state acts which are 
criminal and Upon which a sentence can be imposed. It is recommended that the 
findings in respect to this specification-be disapproved. - 

Ono 

Capt,-Ono was senior judicial officer under Otahara of the Judicial 
Section of the-Fifteenth Area Array. He was the legal member of the Japanese 
military tribunal which'tried Lt. Nelson-and Sgt. Augunas and was charged with 
the same specifications, except as legal member, as Yamanaka. The Commission 
found him not guilty of the same excepted words. 

The opinion unde’r the case of Uchiyama and Yamanaka above as to the 
effect of the Commission's finding of not guilty of‘‘the excepted words and remarks 
ma.de in re spe ct to pre.trial activities under Otahara's opinion is adopted as 
part of this opinion. For the reasons heretofore expressed, it is recommended 
that the findings, of guilty be disapproved. 

Matsumori 

Lt. Matsumori was a member of the Fifteenth Area Array acting as liaison 
officer between the central array and the government offices. He was the associate 
and’junior meinber of the;Japanese military tribunal which tried Lt. Nelson and 
Sgt, Augunas, and was charged with the same specifications except as associate 
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member as Yamanaka and Ono. The Commission found him not guilty of the same^ex- 
cepted words in Specifications 1 and 2, as Yamanaka and Ono, but not guilty of 
Specification 3. 

........ ; . • • i • * 

The opinion under theV;ase- of Uchiyama' and Yamanaka, as to the effect 
of the Commission's finding of not guilty of the. excepted words is adopted as 
part of the opinion of this accused. 


S pecification 1 : In addition tp the opinion given in respect to the 
companion specifications of Yamanaka, attention is directed to the fact that the 
Commission judicially determined by finding this accused not guilty of Specifica¬ 
tion 3 that he was under no.duty to provide a,legal, fair and proper trial to 
Lt. Nelson and Sgt. AugunasThe Commission, therefore, erred in finding the 
accused guilty of the phrase "without affording’them a fair and lawful trial" 
in this specification. All the accused was found guilty of’ in this specification 
is that in an unfair trial under which he had no duty to,provide, he willfully 
or intentionally ( but lawfully ) adjudged and determined charges and evidence 
against Lt. Nelson and: Sgt.'Augunas. Adjudging and determining charges and 
evidence against an accused, standing alone, does not constitute a criminal act, 
and it is therefore considered that the .Commission erred in finding the accused 
''guilty of this, specification. It is recommended that the findings in respect 
-to this specification be disapproved. 

Specification,2 : For the reasons set forth under Specification 1, the 
Commission erred, in'this specification in finding the'accused guilty of the phrase 
"without affording them a fair trial". As eliminated, all the accused was found 
guilty-of was. willfully ( put Lawfull y) sentencing to death Lt. Nelson and,Sgt. 
Augunas- in ah-unfair tif el which the accused was under no duty to provide. : In - »■ 
the clemency'petition of the accused's -wife it is stated that he-first-firmly '. 
opposed the death penalty^ but other members of the tribunal were opposed to' 
this opinion and in the end decided to give a death sentence. Further the accused's 
wife stated that after the execution this accused made a tablet of the American 
fliers and placed it in the family shrine where it was worshipped together with 
the spirits off -the", family deceased. • ■ 

Standing alone, voting for a death penalty,'wheh it is not alleged that — 
tbe sentence, itself is unfair, is not a criminal act,, and therefore it is con- 
siderfeid: that the .Commission erred in finding the accused guilty of this specifica¬ 
tion. Itvis ..recommended that the findings in respect to this specification be 
disapproved,-’. 

Specification^: Not Guilty. 

I 

Lt,. Ogiya was a, member.of the judicial Department of the Fifteenth Area 
Army and was appointed on the 14th of July 1945 as prosecutor in place of Otahara. 
Otahara was unable to continue as prosecutor in view of -the fact that he was re¬ 
lieved of his duties on 12 July 1945 by his transfer to the Second General Army; 
Ogiya made no investigation of the matter personally. The opinion under Uchiyama 
as to the effect of the Commission's finding.the accused not guilty is applicable 
as; to Specifications 1 and 2 and not Specification 4. 

■ Specification 1 : Ogiya was charged in this specification as prosecutor 
of a Japanese military'tribunal during the:course:of ( illegal ), unfair, ( false 
and fraudulent ) proceeding before said tribunal against Lt. Nelson and Sgt/ Augunas, 
American; P.V, v that he did willfully ( and unlawfully) present ( false and fraudulent ) 
cha.rg.es and evidence against them -and did phereby contribute to the unlawf ul" 
killing of said prisoners of v/ar. ,The Commission found the accused not. guilty 
of words parenthesized and -underlined.■ * • . 

All the Commission found the accused guilty of in this specification is 
willfully or intentionally presenting charges.and. evidence against the .American 
.fliers.. He was under no duty to afford'them : a fair trial other than fairly 
: presenting the evidence to the tribunal, arid as affected'by,the findings of the 
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Commission it is clear that.all he was found guilty of in this specification was 
performing his duty in presenting the charges and evidence, and if this is a 
'crime all prosecutors in any criminal case would be equally guilty of a crime. 

The Commission after finding that he wa6 not guilty.of .the excepted words erred 
in finding him guilty of the specification. It is recommended that the findings 
in respect to this specification be disapproved. 

Spec if ication 2 : This specification is the same as Specification 1 
except that after "American PW" the homicidal., act is alleged to be "did willfully 
( and unlawfully) 1 request and.obtain this sentence of death" in place of the phrase 
referring to the presentment of the charges and evidence. 


In the parts that are the same the Commission exceptJdd r ttie' same words • 
as in Specification 1 and in the quoted phrase found the accused not guilty of 
the word "and unlawfully". One of the duties of a prosecutor in an important 
capital case is to ask for the death sentence and the jury, judge, or military 
commission are the ones to determine find are responsible for the verdict and the 
sentence of death. Under the findings, as affected by the Commission* no affirm¬ 
ative act of Ogiya remains indicating that the request for the death sentence 
was unlawful or 'unfair or that his request, standing alone, caused the military ‘ 
tribunal to vote for the death sentence. The Commission, after determining that 
he was not guilty of the excepted words erred in finding him guilty of a criminal 
act in this specification. It is recommended that findings in respect to-this 
specification■be disapproved. 

Specification 3 ! Not Guilty. 

\ Specification 4 s Ogiya was charged under this Specification as prosecutor 
of a. Japanese military tribunal that he did ( willfully and unlawfully ) supervise 
( and direct ) the illegal killing crfTstr^. Nelson and Sgti Augunas. He was found 
not guilty of the words in paretjfehesis and underlined. 

This specification is different from the specifications heretofore set 
out in.that the "illegal killing" is made part of the homicidal act. Further, 
the Commission excepted the word "willfully" as well as "unlawfully" in its 
findings, 

It appears'that the Commission found the accused guilty of involuntary •. 
manslaughter. Thus, as said in 6 Bull. JAG 240 and 241, "a specification alleg¬ 
ing an ’unlawful killing 1 and failing to allege words of willfulness or intention 
to kill, as in the instant case, constitutes a specification alleging involuntary 
manslaughter only * * * for which the. maximum confinement given by the Table Of 
Maximum Confinement is three years." . 

Involuntary manslaughter has been defined in 40 C.J.S., pp 918-919, to 
meant ’ • ,. 

"As described at common law and under statutes, substantially 
declaratory thereof, involuntary manslaughter consists in' 
the killing of another, without malice and unintentionally, 
in doing' some unlawful act not amounting to a felony qr 
naturally tending to cause death or great bodily harm, or. 
in doing some, act lawful in itself in an unlawful manner 
or negligently, or by the negligent omission to perform a 
v legal duty. .The unlawfulness of the act in connection with 

which the killing occurs is the element which distinguishes 
involuntary manslaughter from a killing excusable as by 
accident or misfortune'. It is difficult to separate sharply 
an unlawful act from a lawful act done in an unlawful manner 
or without due caution or circumspection." —• 

• ' ' . ' * s. 

In the case- of State vs. Anderson, 116 Pacific, .398, 401, 100 Utah 468, the court 
held that an act which is not itself illegal, but which in a given case becomes 
illegal because of the manner in which it is performed, is a lawful' act done in 
an unlawful manner. 
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Ogiya was required as prosecutor to supervise the execution under 
'JftJMMMj! 8 '* regulations and the fact that he did supervise the execution was not 
in itfieii’ unlawful. As the supervisor he had the duty to order Nakamichi to 
execute the flyers and see that it was carried out in a legal manner. This 
order, standing alone, was deemed lawful by the findings of'the Commission as ' 
it was based upon a legal trial, a lawful sentence of death, an adequate review, 
and a proper execution order. The execution of a person to be justifiable, how*- 
ever, must be in pursuance of the sentence of a competent court and in strict 


conformity therewith (41 CJS, p 967); Ono at the trial stated that the American 
flyers would be executed in accordance with regulations and under these regula¬ 
tions, Ex. 16, and .the evidence^ the legal method of execution would be by 
'•shooting”. The execution was not carried out in strict conformity with the 
Orders of the court in that the order was first given to behead and as a’result 
thereof the American flyers were partially beheaded. Thus the execution, al¬ 
though based upon a legal execution order, became unlawful by the manner in vhich 
it was performed. Although the proof does not sustain the fact that the partial 
. beheading, caused the death of the American flyers, it was part of the execution 
that resulted in their death by shooting. If not a contributory factor to their 
death, this cruel and inhuman atrocity is at least a lesser included offense. 

It is therefore considered that the findings of the Commission are legally suffi¬ 
cient to Sustain,a finding that the accused was guilty of the atrocity of partial 
beheading, a lesser included offense of the alleged killing of the American flyers, 

; e * , 

Nakamichi 


Captain Nakamichi was the head of the Osaka military prison and he, at 
the time of the execution, under 1 the supervision of Ogiya, gave the orders for 
the giiards to decapitate Lt, Nelson - and Sgt. AUgunas, and immediately order the 
guards to shoot the American flyers when they failed to sever their heads. 
Nakamichi was charged -with ( willfully a n d unlaw f ully ) ordering subordinates to 
kill, and through their acts, did unlawfully kiil Lt. Nelson and Sgt, Augunas. 
He was found not guilty of the words parenthesized and underlined. 


The words, in this specification, "the unlawful killing”, are made part 
of the homicidal act, and it differs from the other specifications heretofore, 
set out, other than Specification 4, Ogiya. In these other specifications j the 
words'"unlawful killing" are a part of the conclusion. As in Specification 4> 
Ogiya, the Commission also excepted and found the accused not guilty of the word 
"willfully". . 

As stated in the opinion of Ogiya, it appears that the accused was found, 
as affected by'the findings of the Commission, guilty of involuntary manslaughter* 
Upon the facts, which are the same as under Specification 4, Ogiya, arid for the 
reasons that are set out therein, it is considered that the findings of the 
Commission are ^Legally sufficient to sustain the finding that the accused was 
guilty of the atrocity of partial beheading* a lesser included offense of the 
unlawful killing of the American flyers. 

Summary : 


The record is not - legally sufficient to support the findings of the 
Commission except as to Specification 4,'Ogiya, and Nakamichi; Each allegation 
of the charge and Specification 4, Ogiya, and Specification 1, Nakamichi, as 
affected by the Commission's findings was substantially sustained by ample and 
competent evidence. The Commission was constituted by proper authority and had 
jurisdiction of the accused and of ,the offenses alleged. All the accused were 
very ably represented by competent counsel. 

The accused Uchiyama was the only accused who took the stand and testified 
in his own behalf * Under SCAP' and Eighth Army rules of procedure, the other 
accused elected not to testify. 

Other than Otahara, a careful scrutiny of the entire record fails to 
reveal any error which injuriously affected the substantial'rights of the accused 
or any failure to' aecdrid them a fair trial in every respect; It is deemed that 
the introduction of the affidavit of Ogiya without cross-examination is the only 
error in which Otahara was not.accorded a.fair trial. 
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There is no evidence that any of the accused were insane at the time of 
the commission of the. alleged'acts arid at the time of the trial. 

'5i Recommendations 

.- . * • ^ ✓ 

, There were, no requests for clemency from any manber of the Commission, 
and the letters of clemency filed for\^ach of the accused’ from friends and relatives 
have been duly considered* ' : r 

The Japanese and associate counsel for the defense have each submitted 
briefs. The*prosecution filed an answer brief and the associate counsel for the 
defense, replied* : All briefs have been read and considered. 

The Commission sentenced the accused Otahara to be hanged by the neck 
until dead, and five of the other accused to be confined at hard labor as follows: 

UchiyamaJ thirty (30) years 
Kunitake; three (3) years 
Yamanaka, twenty-five (25) years 
Oho, thirty (30) years 
Matsumori, ten (10) yeans ■. * 

On the basis of the specifications, as affected by the findings, of. the Commission, 
it is deemed that the acts of all of the. above accused of which they were found 
guilty do not constitute a war crime under the Laws and Customs of‘War, and the 
sentence given to each of: the named accused is therefore not legal. 

Ogiya : The Commission sentenced the accused to confinement at hard labor 
for a periodof three years. The sentence is legal. Taking into consideration 
the ricdimriendatipn that this accused be found not guilty of Specifications 1 and 2 
and the further fact that he cooperated with the prosecution, it is deemed that a 
greater sentence could be given for the cruel and inhuman'atrocity of partially 
beheading the, American flyers. Ogiya,'under the evidence, knew that the beheading 
of these flyers was unlawful. However, in order that the accused might receive 
some punishment for the crimes of which he has been found guilty, it is recommend¬ 
ed that clemency be denied and.the sentence be approved. Accused was confined 
29 fiarch 1946, went to trial 18 July 1947,/ end. was sentenced on 28 August 1947. 

Under established'policy, owing to the length of time accused has been in confine¬ 
mentprior to sentence, it is further recommended'that fourteen (14) months of the 
sentence thus imposed be remitted. Sugamo Prison, Tokyo, Honshu, Japan, is the 
appropriate-place of confinement. *•- 

Nak&michi : The fact that, this accused knew that the beheading'was'unlawful 
and that he selected the guards that partially beheaded the American flyers, a 
more serious atrocity than if they had been heheaded cleanly, indicates that a 
much greater sentence could have been given this accused. However, in order that 
the accused may receive some punishment for the crimes of which he has been found 
guilty, it is recommended that clemency be denied and the sentence be approved,, 

Accused was confined 29 March 1946, went to trial 18 July 1947, and .was 
sentenced 28 August 1947. Under established policy, owing to the length of time 
the accused has been in confinement prior to sentence, it is further recommended 
that fourteen' (14) months .of the sentence thus imposed be remitted. Sugamo Prison, 
Tokyo, Honshu, Japan, is ttje appropriate place of confinement. 

6. Action : 

^Attached hereto are forms of action designed to carry into effect the . 
above recommendations. 


MAHLON Z. SUBANK 
Reviewer 

Judge Advocate Section 
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1, The conclusions in the foregoing review are not concurred in, in general. 

2. The following points are especially noted: ' 

-jsf ^ 

a* A judge in the "Military Discipline Conference", or "special" tribunal, 
as these so-called courts were designated,* had the duty to determine guilt by 
independent judgment (Ex, 4; Ex. 7; Ex. 16, p. 19; and Ex. 39, p- 27). 

b. The president of the covirt which tried Nelson and Augunas was the 
Chief of Intelligence of the 15th Army Group Headquarters and had interrogated 
Nelebn as an investigator before he sat as judge (Ex.'6, p. 2; Ex. 36, p, l) 
and he'was active in the investigation (Ex, 36, pp.'2, 4). THs law member 
of the three-man court, . Ono, went with his superior,’the-Chief of the Legal 
Section of the 15th Area Army, accused Otahara, to the Second General Army 
Headquarters (a superior unit) to submit a letter of inquiry concerning, the 
death sentence (Ex; 27, p, 5)., Ono arranged the execution place beforehand 
(Ex. 27, p. 6) on the Order of Otahara,'who had direfcted that the prisoners 
be decapitated (Ex. 31* p.-2; Ex. 38, p. 5; Ex, 39, p. 10)'and he notified 
Ogiya that he'would have little to do at'the trial (Ex. 3$, P* 5). The 
graves were dug before the'trial (Ex. 27, p. 6). - 

. '■ '... 4 ■. . ' _ !■ 

c> The third'judge, accused-Matsumori, had no choice in voting the death 
penalty. He said, "I.voted'the death .penalty for the two flyers* * be¬ 
cause it couldn't be helped; The decision cannot be helped," (Ex. 11). 
According to the rules foil Owed by’the court, the accused were not •.permitted 
to defend themselves (Ex. 6. p. -3). Otahara explai ned to the Chief of Staff 
that the sentence "is going to be a death dbntence" and the latter and the f 
Commander relied on the former and considered only the death sentence (Ex. -36, 
pp, 9, 11). The Commander appointed the court from a recommendation by the 
Legal Chief for the law member (Ono) and from that of the Chief of Staff as 
to the president and third member (Ex. 36, p* 14)• The Chief .of Staff picked 
the president because he was the Intelligence Officer and knew about air 
raids* . It was known that the president’had’arranged to execute other flyers 
without trial (Ex, 36, p.'16; Ex. 37, p. 2). 

d. It is contrary to ordinary procedure that those who have investigated 
a case should sit as judges (Ex, 39, p; 22), 

e. After the trial on the niornib^ of IS July, the Chief of Staff approved 
the sentence during the noon hour for the Commander.., The presiding officer 

of the Court reported that.the flyers accepted the prosecutor's charges, al¬ 
though he knew that Nelson Md bittefly:pretested the' sentence as unjustified 
(Ex, 27, pp, 8 and 9; Ex; 28, Edit pi8: Ex, 36, p. 18). The execution 
was held'.the same afternobn (EX*. 36) p i 24) and the prisoner s buried in the 
pre-dug graves.. Secrecy as to*the attempted decapitations and a.s to. the 
execution was enjoined (Ex, 27;'pi H5 Ex. 36; p, 27), the decision coming 
from the Chief of Staff (Ex; 36, p. 27). Ono, the law member,, was to claim 
that the prisoners.had been killed in a bombing rfeid (Ex. 27, p. 12)» C&ptain 
Ono remained in the Legal Section’after his Chief, Otahara, left (Ex, 3.6, 
p, 27).' It was usual for subordinates to know what was going on in an office 
(Ex. 36, p,’26). \ • ' 

f t Otahara attended, the trial, saw the .execution party off .vath encour¬ 
aging words' and was still considered head of the Legal Section-at the time 
of. trial (Ex. 28, Part 4, p. 9; Ex, 27, p, 13; 'Ex. 38, p.'4). He stated ' 
afterwards that since the truth Rad leaked out. Re would be punished ( jx. iv, 
p. 12), 1 

g. The Legal Chief, vho succeeded Otahara, stated that the time from the 
end'of the trial to the execution was too short (R; 138) And a member of the 
Judicial Section of the Japanese Army stated that he had never heard ol a 
case vhere^ the grave Was dug before the trial and the execution within six 
hours of the time the sentence was adjudged (R, 192); , After the Occupation 
had commenced and the matter was being investigated both by the Japanese 

Government and the' Occupation Forces, General Uchiyama came to the conclusion 

* \ • • 
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that further insistence on - the false story that bombing killed the flyers 
was futile '’since concealment was impossible" and sent word'to the others 
to tell the truth (Ex, 39, p» 13), 


h. On the stand, Uohiyaia described himself as a descendant of Samurai, 
whose father was a General IbjBfore him, aide to the Emperor and married to 
the daughter of an Admiral iR» 196). He recited his victorious command 
experiences against the Russians and the Chinese (R. 196, 197)» 


Comment 


•a.' .The court deleted, the words "illegal", "unlawfully" end similar type 
words with reference to the trial and found guilt as to the "unfair" pro- •• 
ceedings.involved therein. The findings of the court in this regard were 
clear and" logibal under the evidence,. The' trial was on its face "legal" in 
’the Sense that it'followed tip formal rules as- set out by the Japanese auth¬ 
orities, However, in actuality, it was" no trial at all. It was,'what is 
known in the vulgate, as a "fixed" trial, The evidence’is Compelling that 
ea.ch cog " in the machine wals ready in’ advance to perform its respective 
function, ‘Each person kn'ew. what he was expected to do beforehand and he 
performed,- A more efficient death machine is difficult to imagine. No 
major hitch occurred Until afterwards'i, Tfue, when Lt., Nelson learned as the 
sentence Whs pronounced' what he was. being tri'ed for,' he .almost upset the 
equanimity of this preplanned justice by protesting bitterly the unfairness 
of it all. But this was merely a momentary ruffling of the serenity of & ■ 
mock trial and the full dress party in'which the chief handyman, Otahara, 
for the architect Uchiyama wets honored, proceeded without interruption 
following the trial. 


b. . The trial was as formally correct as was Otahara in his ribbons and 
white gloves as. he wished the executioners well. But he knew, as it appears 
from the evidence, that' all the participants knew'that the whole proceeding 
lackfed the one prime pr erequisite' of a real trial, fairness . It was ."Legal 
in form, but unfair in substance," "A goodly apple rotten at the core," like 
a "smiling villain" or "A-House built on shifting sand." 


' c. Yamanaka and Ono had investigated the case beforehand and were thor-* 
oughly acquainted with the fact that the death sentence was agreed upon -in * 
advance and expected by their superiors. The third member of the court well 
expressed the situation" when he s’aid in effect that he voted for death because 
he he.d no choice and could not help it. Therefore, there is no escape from 
the conilusion that the trial was a mere rationalization and an attempt to 
coyer Up with an''apparent legal exterior a predetermined decision,. The 
trial was unfair, prejudged and in bad faith. 


d, y In .what strong contrast do 'the trials afforded by the Occupation 
Forces to those accused of war crimes stand out? Interpreters, investigators, 
clerical help, Japanese counsel and American advisory counsel of a high order 
ar’e supplied to the accused without charge. Free communication service, 
throughout the world for' the’ purpose of securing, evidence is provided, ’'fit¬ 
nesses are procured when available and requested by the accused. An open 
hearing is provided before unbiased’judges who are subject to challenge for 
cause. If the accused is, convicted, an automatic appeal follows in which the 
verbatim record is studied in detail by highly competent' legally-trained re¬ 
viewers who scrutinize the record and allied papers' for any evidence of' un¬ 
fairness or injustice. The record is once more completely read and studied 
by the Judge Advocate and the final results and recommendations submitted to 
the Commanding General.,- He, in turn, carefully considers the matter anew ^ 

(de novo), even'considering evidence Outside' of (dehors) the' record if it ' 
favors the accused. In his. decision he may and does v?here it is justified, <■ 
require a new trial or disapprove the actions of the court. He cannot ta.ke 
action to increase the severity of the court's verdict. In death cases, 
another.automatic review follows, in which a'Board of Review in the office of 
the Judge Advocate for the Supreme Commander, again studies, the record. The 
Judge Advocate there also thoroughly goes into the matter and finally the 
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Supreme Commander himself carefully considers the ease before an execution 
•*%» ordered.' Thus the N difference between a»fair trial and an unfair one is 
highlighted. The Japanese lawyers in disease join in the feeling that 
trials of the type just, mentioned are fair «•> (See their brief) , . 

e.' A test for proper trials is, given in "The Law of Martial Rule" 
(1943), pp„ 264, 265, Fairman: 

."Members of such a tribunal should, of course, act in 
accordance with the principles of justice, honor> humanity, 
and the laws and usages of war, * f * They should give the 
prisoner every reasonable, facility for making his defense 
"and should avoid unnecessary severity, * * What the civil 
law does require of those who'administer punishment under - 
martial rule has, thus been stated, * * ■*: That in all 
cases there should be' a grave and serious examination into 
the conduct of the accused; every act should evince an 
attempt to discover guilt or innocence, not to inflict 
torturei" . 


says: 


Hackworth, "Digest of International Law", Vol, V, Sec* 5.22, p, 528, 


inf -x- # The treatment of an alien in order to constitute an 
international delinquency should amount to an outrage, to 
bad faith, to willful neglect of duty.,., or to an insufficiency 
of governmental action so far short of international standards 
• that every reasonable and impartial man would readily recog¬ 

nize its insufficiency. 'Whether the insufficiency proceeds 
from deficient execution of an intelligent law'or from the 
/act that the laws of the country do not empower the authori¬ 
ties to measure'up to international standards is immaterial," 

. ■ • ,. - . 1 ■■ ■ 

35 CJS, p, 483, defines a fair hearing as: 

• "One in which authority is fairly exercised, that is; con¬ 
sistently with the fundamental principles of justice, em¬ 
braced within the conception of due process of lav;,. The 
term implies'a tribunal free from bias and prejudice * * * . 
Specifically, the term implies that a party concerned shall 
not’only have an opportunity'to present evidence in his favor, 

* . but;alsoth$t he shdii be apprised of the evidence against 
him,. sp that at the conclusion of the hearing he may be in 
a position to'knovi, ail the. evidence on which the matter is 
to be decided, * ^ Also that he shall be advised of the 

charges and "the assistance of counsel, has been held a 
flmdamental) requisite, of ' fair hearing 1 V' * * * In the case 
of.one placed under 'arrest on charges, the term implies the 
right to be apprised of the nature of the charge against 
him, and the opportunity.to meet it," 

f. Defense urges that one accused of waf crimes (as distinguished from 
a prisoner of war not so*accused) need not be tried at all, but may be punish¬ 
ed by executive:fiats Yet defense inconsistently (but correctly) urges that 
the persons, here^accused as war criminals must have a fair trial. The latter 
reasoning is the sounder and more acceptable to civilized peoples. The form 
of a hearing is not important, the substance is vital,. The accused must have 
a fair chance to defend himself, which means that hie must have a fair hearing 
which is not prejudged, Japan chose in the Nelson-Augunas..case to follow the 
form of a trial in its determination of guilt. It was;required to have a 
hearing iri Which the accused have an opportunity to defend themselves. They 
must be proved and fairly determined to be guilty*. 
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' Oppenheim International Law, Lauterpacht»s Sixth Edition, Vol. II, 
p, 458, states tha.t -appropriate safeguards under the law of war should i»e 
accorded on accused war criminal. -.These include; a fair and public trial and 
the ^elimination of any - purely'summary punishment procedure. . The. Yamashita 
case, 66 S. Ct. 340 l-.c., 352,'hoids, that!: ’"independent of notice require¬ 
ments of the Geneva convention, it is a violation of'a law of war, on which 
there could.be a conviction if supported by evidence, to inflict capital 
punishment-6n prisoners .of war without ,affording to -.them opportunity to'make 
a defense," ' . 

. > - 

g. These requirements of international good conscience, universally 
recbghized by civilized nations, were not met in. a proceeding such as that 
promulgated under the aegis of General Uchiyama. 


h. In-view of the foregoing reasoning, th'e question as to< whether the ■ 
prevalence of family wax-aiding factories throughout the urban ftobe-Osaka 
area, justified bombing of that urban area become moot. The claim that such 
bombing was indiscriminate, and a war crime cannot'be concurred in, but since 
tha.t point is not necessary to a determination of this case it will not be 
further discussed here. 


i. Details of/the 
hereafter: - ✓ 


proof as applied to specifications are considered 


• (l) Uchiyama , Specification 1, not guilty finding, 

specifications and doubtless considered as a duplication, . 


Overlaps other 


' Specification 2,'approval of the finding of guilty of this 
specification is recommended. Although Kunit.ake actually approved the 
sentence, he was acting in a ministerial capacity. It‘'was Uchiyama* s act. 
Hence, .a finding of not guilty as to Kunitake. is not inconsistent with the 
guilty finding here. The specification alleges: "By his own act * 


■H- 


Specification 3, the finding of guilty'should be approved. A 
finding of not guilty of Specifications 1 and 4 is riot inconsistent since 
these overlap and duplicate in.part, !Vhen Uchiyama approved the unfair 
proceedings, he therefore was a party to the order of execution, which he 
actually accomplished in advance. 

As to his sentence, it seems apparent that the court was very 
lenient with'him. He boastfully spread on the record his and his family's 
achievements, as persons among the elite of the Japanese militaristic clique. 

He. is in the category of persons condemned in countless petitions received 
in these war crimes cases from the Japanese "common men! 1 , who asjes forgive¬ 
ness of the "small fry" war criminal on the ground that he was misled by 
the militarists, Uchiyama places himself in that class by his testimony 
and actions. The fact that he was instrumental in finally persuading several 
of the accused to abandon their false stories should be considered,' but is 
of little aid in evaluating his case because the impelling motive was his 
knowledge that life would be found out in any event. Two active investigations 
were in progress, one by the Japanese government under the Occupation eye, 
and the other by the Occupation forces. Higher .authority than Uchiyama had 
■decreed that the truth would come out. It was natural and "smart" to send 
word to his underlings to "come-clean". Then Uchiyama could assert that he 
was a man of honest purpose arid entitled- to cleniency for his goodwill. No 

reduction in sentence is recommended, 

\ • 

(2) Kunitake, 

1 Specification 3* Not guilty findings of Specifications 1, 2 

and 4 merely absolve this accused' from responsibility, f or the acts alleged 
in those specifications, but do. not deny their occurrence. - In view of the 
evidence and. reasoning set out above, it Is. believed that the finding of 
guilty in this specification.should be approved, 

- V .'*'■} •. 

. ✓ . / * * 
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The sentence of only,'three years is not understandable, Kunitake 
wag, the willing right hand of the designer of this tragedy, Uchiyama, He 
personally.participated in the aots which effectuated’it, His sentence should 
be approved. 

(3) Otahara . 


.This accused was the Chief of'the Legal Section, made arrangements 
prior to trial for the beheading of the flyers, selected his assistant and a 
former investigator in the case as the law member, urged secrecy, participated 
in the arrangements even aftor his paper transfer to a higher echelon, attend¬ 
ed the trial and encouraged the executioners to their work. . He received a 
sentence of death. 


Specification 1, The finding of guilty of this specification 
should be approved* Notwithstanding that the accused was transferred on 
P&per from the 15th Area Army ori 12 July, six days before the purported trial, 
he continued actually through the completion of the trial directing and super¬ 
vising the furtherance of the plot for a fictitious hearing and illegal execu¬ 
tion. .Furthermore, the trial was a logical culmination of acts performed by 
this accused prior to trial on 18 July, such as nomination Of a law member 
whose vote was committed in advanceV Whether Uchiyama and Kunitake were con¬ 
victed of commend responsibility for the actions charged would be immaterial 
since Otahara would nonetheless be responsible for his own actions, 

} Specification 3* The reasoning as to this specification may be 

found under Specification 1 above. 

Specification 4. Likewise, the logic of Specification 1 may be 
applied here. Some duplicitous features appear in these specifications, but 
the sentence adjudged is legal for conviction of any one of the specifications. 


' The issue is raised that a statement of Ogiya was offered in 
evidence, and that it added to the proof against Otahara to the extent that 
he was prejudiced thereby; that Ogiya was not available for cross examination. 
It is true that he could not be forced to take the stand* However, it is not 
observed that defense did not have the same opportunity to question him out 
of court that the prosecution utilized. Statements by one accused incrimina¬ 
ting another are'admissible against'the latter. The protection extends only 
to the person making the statements. It should be remarked, nevertheless, 
that a statement' by one accused incriminating another and exculpating him¬ 
self is always to be scrutinized with great severity before it is considered 
against a person not- a party, to the statement. If it has probative value to 
a reasonable person, it is admissible, but it should be weighed carefully 
with the thought in mind‘that it is natural for a person to blame others in 
order to protect himself. 

Either side may attempt to secure facts from a witness out of 
court, but consideration for proper ethics suggests that prosecution should 
not interrogate an accused unless his assigned counsel is present or consents. 

In the instant case, the evidence of guilt of Otahara is com¬ 
pelling even if the statement by Ogiya is disregarded, so in any event no 
prejudice resulted to the accused. 

. As to the sentence of death, it is believed that the sentence is 
legal, but th,at clemency should be exercised to the extent of commutation 
to life imprisonment at hard labor. Uchiyama was a person of strong will 
and there is no question from the evidence that he was the "head map" in 
this affair. Recommendations were made by this.accused, it^is true, and- 
details were accomplished likewise. The person with the power of "yes or 
"no" was no ohe else of the accused but'Uchiyama. ' It is not considered that 
under these facts, as shown in evidence^ the principal should escape with a 
sentence less than death and his helped (no matter how Willing) be hanged; 

A sentence of life imprisonment is believed to be appropriate. 
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(4) Yamanaka ['. 

This was the presiding officer' of the court. He was the chief 
investigator and functioned as such in this case before mounting- the bench. 

He violated the most fundamental rules of fair play in not announcing his 
disqualifications. He acted'under the.compulsion admitted by the third 
member of the court who said. In effect, that■they were allowed no discretion 
in adjudging the death sentence.. The.charges under Specifications 1, 2 and 
3 overlap in places, but a finding of guiltyof any one justifies the sentence. 
He participated in the futile effort to conceal the crime by falsity and 
artifice, playing a leading role. He knew beforehand that his superior's* ex¬ 
pected the flyers to be executed (Ex. 1, p. 1; Ex ; . 5, p. 5; Ex. 6, p, 2). 


The findings and sentence should be approved. 

(5) Ono . . 

The discussion concerning Yamartaka applies likewise to Ono* In 
addition it should be remarked-that he was assistant to the Chief of the Legal 
Section, knew the desires of his superiors beforehand, acquiesced and parti¬ 
cipated; in their accomplishment eyen to a greater degree than Yamanaka and 
was a key man in the accomplishment of the criminal' purpose involved. His 
sentence should be approved. 


(’6) Matsumori, 




This'accused, is in a different category from that of.those 
discussed hereto. He participated in .the fatal achievement of the unfair 
trial, it is true. Nevertheless > hie did not take as active 1 a part as did 
Ono and Yamanaka. ' v ' ^ 

By acquitting him of Specification 3 >'the commission did not 
find that he had no duty to furnish a fair, etc., trial, but merely deleted 
that specification as a duplication. 

^pecifidations 1 ahd 2 overlap in places, but conviction of 
either justifies, the sentence adjudged. 

With reference to clemency, however, it is observed that, this 
accused was only a participant in a minor way. Two-thirds of the court 
were men of. whose prearranged decision their superiors had no doubt. Their 
actions, could .accomplish the design even had' Matsumori voted not guilty . He 
lacked the,courage to stand up against this false trial and voted with the 
majority’. Yet his heart was not in the ‘'bloody business", as evinced by 
the fact that he erected a small tablet to the souls of the flyers, placed 
it in his household shrine by those dedicated to his family and prayed daily 
for the souls of the flyers whose deaths he assisted in accomplishing* Such 
feelings, of humanity and repentance should bo recognized. It is believed 
that the unexecuted portion of his sentence should be suspended, 

(7) Ogiya . 

This was Jbhe prosecutor. 

'...' It is recommended that the finding of guilty of Specification 1 
be disapproved because the evidence which convicts this accused of Wrongful 
actions does not'depend upon presentation of'false evidence and charges in 
the flyers* case, but is hinged on an Unfair, packed, "closed" court which 
prejudged the case said allowed no defense, 

- Specification 2, however, should be approved. The accused was 
established as a participating accessory .in the whole of the unf&ir proceed¬ 
ings. He was advised by^Otahara,. in^substancs, that the .skids were greased 
and that his performanceV&s merely to be perfunctory. He knew, that the 
death sentence was a foregone conclusion and made his .preparations for 
execution and burial accordingly. 


* 
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Specification 4 should be approved. The actions of which Ogiya 
jfoa properly convicted, under Specification 2, resulted in the illegal killing 
of the flyer?. The offense under this specification, taken by itself, amounts 
to an equivalent of involuntary manslaughter, inasmuch as the commission de¬ 
leted the word "willfuHy". Since the trial was unfair, the killing was il¬ 
legal. Guilty knowledge by Ogiya is evident also from his participation in 
the false story and concealment of the crime (Ex. 4). The sentence should be 
approved. 


(S) Nakamichi . 

•. . ■<■■■<’** 

Hie discussion under Specification 4, 
The sentence should be approved. 


Ogiya, is applicable here. 


4. It is reassuring in the review of such sordid stories as the record re¬ 
veals in this case to find incidents of human virtue, of repentance %nd re¬ 
gret, such as that displayed by Matsumori. Thus it becomes apparent that 
such feelings are not found alone in the hearts of any certain nationality, 
but occur in'accordance with the individual»s personality. 

5'. Proposed actions to implement; these recommendations are attached. 


ALLAN R. BROWNE 
Lt Colonel JAGD 
Army Judge Advocate 
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